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HENRY CLAY AS A LAWYER. 


What is more rare than an old book, especially when it turns 
up as asort of surprise in some out-of-the-way dusty and forgotten 
nook? Browsing around through the dusty shelves of a second- 
hand book store, one of the editors of this publication came 
across a biography of Henry Clay, written by the famous George 
D. Prentice, and published at Hartford, Conn., in the year 1831. 
Eight or nine of the first pages of this very well written book 
relate to the successes of Mr. Clay at the bar, nearly all of 
which were due to his power and skill as an advocate, and all of 
which, so far as we know, took place in the days of his youth, 
and in the State of Kentucky, which was then nearly a wilder- 
ness, — successes which drew attention to his powers and which 
laid the foundations of his great political career. It is scarcely 
necessary to renew attention to the brilliant,—the almost me- 
teoric beginnings of that career. He was sent to the Senate of 
the United States by appointment in the year 1806, to fill out an 
unexpired term, at the age of thirty-one. At the age of thirty- 
three he was again sent to the United States Senate to fill out another 
unexpiredterm. At the age of thirty-six, inthe year 1811, he was 
elected to the national House of Representatives, and on pre- 
senting himself for the first time as a member of that body, he 
was elected its speaker by a majority of two to one over all com- 
petitors. But it was in the legislature of Kentucky that he de- 


veloped those qualities in debate which afterwards rendered him 
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so distinguished and so influential in the courts of the United 
States. 

We scarcely understand the temper of our ancestors at the 
end of the last century unless we read in Mr. Prentice’s book 
that ‘* it was his good fortune, in the course of the session 
(of 1807-08), to prevent the whole system of the common law 
from being annihilated in the courts of Kentucky. A motion 
was made to prohibit the reading in court of any British de- 
cision, or elementary work on law. This motion was strongly 
supported by argument; and more than four-fifths of the mem- 
bers of the house evinced a determination to vote in favor of it. 
Aside from other objections against the common law, it was 
argued, that the Americans, as an independent people, ought 
not to suffer themselves to be governed, in the administration of 
justice, by the legal decisions of a foreign power. To obviate 
this consideration, Mr. Clay moved to amend the resolution 
before the house, by limiting the exclusion of British decisions 
from Kentucky, to those only which have taken place since the 
fourth of July, 1776, the date of American independence, and 
suffering all, which preceded that period, to remain still in 
force. His reasons for this amendment were conclusive. 
Previous to the declaration of our independence, the British and 
Americans were the same nation; and the laws of the one people 
were those of the other. After a long and spirited contest, Mr. 
Clay prevailed. Notwithstanding the original popularity of the 
resolution which he opposed, it was lost, and his amendment 
adopted by a vote almost unanimous; and, consequently, the bind- 
ing authority of the great body of the common law still contin- 
ued to be acknowledged. This effort of Mr. Clay has justly been 
considered by himself and his friends as one of the greatest 
intellectual achievements of his life. The prejudices of the 
multitude against the common law are almost universal; and, 
at the time of which we have spoken, they existed in the Ken-— 
tucky legislature in all their strength. The common people 
have heard that this law, consisting, as it does, of all the re- 
ported decisions of the British courts, fills hundreds of volumes, 
and they do not readily comprehend how the men of the present 
day can become acquainted with it, and, much less, give it a 
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practical application in this country. They are apt to look 
upon it as a mere shapeless mass of incongruities and absurd- 
ities, that has been accumulating for years and centuries. 
They imagine that it is half made up of frivolous precepts 
and ludicrous distinctions, which have no better effect than 
to set common sense and common justice at naught, by the 
conviction of the innocent, and the discharge of the guilty. 
They are not aware that the common law is the embodied 
wisdom of ages, and that, although it may appear irregular at 
first view, it will be seen, when viewed in the light of a few plain 
principles, to be 2 system of unrivalled symmetry, beauty, and 
magnificence. ‘Tuey do not know that its fundamental rules 
are so simple and well established that the most unlettered 
can readily learn them, but suppose that the whole system, 
ancient and mighty as it is, might advantageously give place . 
to a few hasty statutes devised by the discordant spirits of 
a State legislature. It was against such prejudices and such 
misapprehensions that Mr. Clay was obliged to contend, and he 
did it with a power of argument and eloquence that almost sur- 
prised himself. He did not ‘ check his strength in mid volley *— 
the whole was put forth, for the time demanded it. In por- 
traying the spirit of vandalism, which mocks at the wisdom of 
the ‘ world’s gray father’s,’ and would wantonly make wreck 
of a system fraught with the intellectual wealth of centuries, 
and whelm its last fragment beneath the wave, Mr. Ciay was 
great beyond expression. A gentleman who was in the lobby of 
the house, and who has since risen to distinction, has averred 
that all his subsequent ideas of perfect eloquence have been 
formed upon that one model. It surpassed anything which he 
has since heard or had before conceived. Every muscle of the 
orator’s face was at work, his whole body seemed agitated, as if 
each part were instinct with a separate life, and his small white 
hand, with its blue veins apparently distended almost to bursting, 
moved gracefully, but with all the energy of rapid and vehement 
gesture. The appearance of the speaker seemed that of a pure 
intellect wrought up to its mightiest energies, and brightly glow- 
ing through the thin and transparent veil of flesh that enrobed 
it. Our informant represents himself as having gazed upon the 


| 
| 
| 
| 
| 
| 
| | 
| 
| 
| 
| 
| 


4 37 AMERICAN LAW REVIEW. 


orator, and listened to his moving and impetuous eloquence, till 
he half lost his sense of individual existence, and, on the first 
return of perfect consciousness, he found that tears, in spite of 
his manhood, were streaming down his cheeks. Ashamed of his 
weakness, and unaware that nearly the whole audience was in 
the same situation with himself, he dried his tears, and, with 
feelings partially indurated by resolution, again gave his atten- 
tion to the speaker. In a few moments he found that the 
waters of emotion had gushed out anew from their fountain, 
and he now suffered them to flow uncontrolled, for he saw that 
he wept not alone. This great effort of Mr. Clay was materi- 
ally different from those of more modern date. It was probably 
accompanied by a degree of physical exertion, which, in his 
recent condition of bodily debility, he would have been unable 
. to endure even for a short period of time.” 


Of Mr. Clay’s early education, or want of education, and of 
his early career at the bar, we will allow Mr. Prentice to 
speak : — 

** At an early age, Henry Clay, having obtained a common 
school education, was placed in the office of Mr. Tinsley, clerk 
of the High Court of Chancery, at Richmond, Virginia. In this 
situation, he met occasionally with the distinguished men of the 
State, and, at length, by his amiable deportment and his striking 
displays of intellect, attracted the attention and gained the 
friendship of Chancellor Wythe and Governor Brooke, who, by 
their joint advice, persuaded him, at the age of nine- 
teen, to undertake the study of the law. For this study he 
seemed peculiarly fitted, both by genius and _ inclination, 
and so assiduous was he in his application to it, that, 
at the age of twenty, he was admitted to practice. Soon 
afterward he went to Lexington, Kentucky, but, instead of 
entering immediately upon his professional career, still confined 
himself to his legal studies, with the determination of making 
himself thoroughly master of the great principles of law, before 
he assumed the responsibility of practice. Up to this’period, he 
had never made an effort at public speaking, and was wholly 
unconscious of his own oratorical powers, although it is said that 
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his style of conversation was universally admired by his associates, 
for its extreme correctness and elegance. The first display of his 
powers of extemporaneous eloquence was made under peculiar 
circumstances. Soon after his removal to Lexington he joined a 
debating society in that place, but continued, for some weeks, to 
attend its meetings, without offering to take part in its discus- 
sions. On one occasion, however, when the vote on an interest- 
ing question which had been the subject of debate was about to 
be taken, Mr. Clay remarked in a low but audible whisper, that 
the subject did not appear to him to have been exhausted. This 
remark was overheard by several of the members, who, from 
their high opinion of his powers, had long wished to persuade 
him to participate in the debates of the society, and they ad- 
dressed the chairman simultaneously — Do not put the question 
yet — Mr. Clay will speak. The attention of the society was 
now, of course, directed to Mr. Clay, who, not having sufficient. 
confidence to resist the appeal, arose under extraordinary em- 
barrassment, and commenced his speech by saying — Gentlemen 
of the Jury. The members of the society, all of whom were 
his personal friends, were unwilling to increase his agitation by 
seeming to take notice of his mistake, and he repeated it several 
times in a stammering tone, till, at length, he gradually gained 
confidence from his own efforts, and finally, concentrating all 
his vigorous and disciplined powers upon the subject in debate, 
he surprised his audience with a beauty and compass of voice, 
an exuberance of eloquence, and a force of argument, well 
worthy of a veteran orator. A gentleman who heard this speech 
has assured us that it would hardly suffer in comparison with 
those brilliant efforts of its author, which have since thrilled 
like a voice of salvation through the country. It is scarcely 
necessary to add that his reputation as a speaker was at once 
established, and that he immediately became a leading champion 
in all the debates of the society. The circumstances attending the 
first speech of Mr. Clay, and that of Mr. Burke, were strikingly 
similar. We have somewhere read that the latter orator, like 
the former, gained in a debating society the first knowledge of 
his own vast powers, and was there first visited by visions of 
coming glory. 
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‘* A few months after the incident above mentioned, Mr. 
Clay was admitted as a practitioner before the Fayette Court 
of Quarter Sessions, a court of general jurisdiction. His expe- 
rience, while with the clerk of the Richmond Court of Chan- 
cery, had acquainted him with the routine of business, and, 
during the first term, he obtained an extensive practice. The 
Lexington bar, at this time, was the ablest that had ever been 
in Kentucky, consisting of George Nicholas, John Breckenridge, 
James Brown, James Hughes, William Murray, and several 
other gentlemen, either of whom would have been the leading 
attorney in almost any other place. Notwithstanding the num- 
ber, experience and strength of these competitors, Mr. Clay 
soon came to be intrusted with more suits than any rival prac- 
titioner, and was more successful in the management of them. 
It is said of him that, although he was frequently called on to 
address the court with but little time for preparation, he 
always understood his causes well, his strength of mind and 
perspicuity of judgment being such as to enable him to compre- 
hend them at a glance. We have heard much in relation to his 
early professional efforts. They are well remembered by his 
fellow-citizens, from whom we learn that he was universally re- 
garded as a powerful spirit, destined, in the meridian of life, 
to take his place among the leading intelligences of the age. 
He certainly possessed, in a remarkable degree, those qualities 
and powers of mind which fitted him for success in his legal 
practice. He always seemed to discover, as if by intuition, the 
peculiar character of every man with whom he came in contact. 
He would read it in the eye, and in the flitting expression of 
countenance; and this power, especially when he was called on to 
address a jury, enabled him almost invariably to triumph. By 
watching with the instinctive keenness of his vision the vibra- 
tion of the master chord in each man’s bosom, he knew when to 
confine himself to severe argument, when to indulge in the 
playfulness of humor, when to wither his victim with the 
scorching blast of his indignation, and when to pour his whole 
soul abroad in a rushing tide of eloquence; and if, at any time, 
he chanced to excite an unfavorable prejudice on the part of 
his hearers, he would perceive it on the instant, and dexterously 
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change his subject, or his mode of treating it, until he read in 
their countenances the proofs of his success. The consequence 
was he scarcely ever failed of gaining the verdict of a jury. 
This intuitive knowledge of character is undoubtedly one of the 
means by which he has so generally through life secured the 
attachment of his associates. Probably he has more personal 
friends — more friends who, in the fullness of their enthusiastic 
love, would almost shed their blood for him—than any other 
man in the United States. This fact is, in part, owing to the 
manliness and ingenuousness of his character; but it must also 
be partially ascribed to that unerring certainty with which he 
reads the thoughts, habits and feelings of those who approach 
him, and the skill and delicacy with which he adapts himself to 
their peculiarities. 

‘¢ Mr. Clay, though well acquainted with the law during the 
early years of his practice, was not, in this respect, distinguished 
beyond some of his competitors. In legal science he had several 
formidable rivals, but in eloquence and persuasion, none. 
Though capable of analyzing the most difficult questions, and 
applying the abstract principles of law with extreme ingenuity 
and force, his genius was still better adapted to discussions, in 
which the natural powers of intellect were principally called into 
exercise. Whenever the subject of debate admitted of being 
brought within the range of reason, and his mind was allowed 
to break away from the technicalities and arbitrary forms of 
law, he never failed to excite admiration and surprise by the 
closeness and cogency of his reasonings, the boldness and orig- 
inality of his conceptions, and the sublime strength of his 
language — sometimes pursuing by the hour an unbroken chain 
of metaphysical disquisition, and then giving utterance to a 
gush of magnificent thoughts like the bursting forth of an im- 
prisoned fountain. It is, by no means, rare that the greatest 
minds are not those which are most conversant with trifling de- 
tails of legal decisions. Genius delights in open space. It is 
the eagle that dashes freely abroad through sun and storm, and 
not the canary, that is content to nibble at its narrow cage in 
the parlor window. 

_ «Mr. Clay had not been long in practice, when he was em- 
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ployed to defend Mrs. Phelps, a woman indicted for murder. Up 
to the time of this trial, it had been doubted by some whether 
his powers as an advocate were not overrated by a too partial 
public. It had been sometimes suggested that the youthful 
stranger caught the eye and charmed the ear by the fascination 
of his manner and the melody of his voice, rather than convinced 
the understanding by the profundity and force of his arguments ; 
but all controversy upon this point was now to be put forever to 
rest. Mrs. Phelps was the wife of a respectable farmer, and 
was herself respected, both on account of the general correct- 
ness of her deportment, and the good character of the family 
from which she was descended. Her victim was a Miss Phelps 
a beautiful and amiable young lady, and the sister of her husband. 
It seems that Mrs. P., while in her husband’s house, taking some 
offense at her sister-in-law, seized a gun and shot her instantly 
through the heart. The poor girl had only time to exclaim, 
‘Sister, you have killed me,’ and expired. This case excited the 
intensest sympathy for the husband of the accused, and gave 
rise to a thousand speculations as to the nature and extent of 
the crime. When the trial came on, the court house was 
crowded to overflowing, and the interest of the spectators was 
eloquently expressed by the anxiety of their countenances, and 
the deep hush that pervaded the‘hall. The fact of guilt on the 
part of the defendant could not be contested. The act for which 
she stood indicted had been committed in the presence of several 
witnesses, and, of course, the only question was, to what class of 
crimes the offense belonged. If it was pronounced murder of 
the first degree, the life of the wretched prisoner would be the 
forfeit, but, if manslaughter, she would merely be punished by 
confinement in the jail or penitentiary. The legal contest was 
long and able. The efforts of the counsel for the prosecution were 
such as might have been expected from a powerful and learned 
man engaged ina case of deep and general interest; yet Mr. 
Clay not only succeeded in saving the life of his client, but ex- 
cited in her behalf such a degree of pity and compassion, by 
his moving eloquence, that her punishment was mitigated to the 
lowest degree permitted by the law. In the management of 
this case, Mr. C. convinced his fellow-citizens that he was not 
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only profoundly versed in the criminal laws of his country, but 
that he was skilled in the science of human nature, and knew 
the home of every weakness and passion. 

‘* Another criminal case, in which Mr. Clay was engaged 
shortly afterward, is said to have been scarcely less interesting. 
It was tried in Harrison County. Two Germans, father and 
son, had been indicted for murder, and Mr. C. was employed to 
defend them. The deed of killing was proved to the entire 
satisfaction of the court, and was considered an aggravated 
murder. The whole of Mr. C.’s efforts were consequently 
directed, not to the entire exculpation of the defendants, but to 
the saving of their lives. After a warm and unintermitted 
struggle of five days, he succeeded. The jury found a verdict 
of manslaughter. Not satisfied with this signal triumph, Mr. 
C. moved an arrest of judgment, and, after another day’s con- 
test, prevailed in this also, and, of course, the prisoners were 
discharged, without even the punishment of the crime of which 
the jury had found them guilty. During the whole of this long 
trial, an old, ill-favored German female, who was the wife of 
the elder prisoner and the mother of the younger, had been 
sitting in one unvaried posture, watching the countenances of 
the jury, and listening to the spirited contest of the counsel, 
though she probably understood little of the language in which 
it was conducted. After the success of the final motion for an 
arrest of judgment, a gentleman, who had been observing her, 
approached where she sat and whispered in her ear, that her 
husband and son were acquitted. Her sudden rapture broke 
over all restraint. She threw up her arms ina wild excess of 
joy, and ran to Mr. Clay, and, clinging with desperate strength 
to his neck, almost smothered him with her kisses. The young 
advocate, no doubt, would willingly have dispensed with these 
tokens of female favor; but the hearts of the spectators were 
so touched and purified by the contemplation of the happiness 
they witnessed, that, if a smile rested for one moment upon the 
lip it was a smile, not of derision, but of sympathy and kindred 
joy. 

‘¢ Whilst we were making inquiries in relation to the cases in 
which Mr. Clay distinguished himself during the early part of 
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his legal practice, we were, several times, referred to that of a 
Mr. Willis, a citizen of Fayette County, who, as was supposed, 
had committed a murder, under circumstances of peculiar cruelty 
and coldbloodedness. From representations made previous to 
the trial, Mr. C. consented to undertake his defense, and, by a 
mighty effort, succeeded, in almost direct defiance of testimony, 
in creating a division of the jury as to the nature of the defend- 
ant’s crime. This was the object at which he specifically aimed. 
At the next session of the court, the attorney for the common- 
wealth moved for a venire facias de novo, in other words, a 
new trial, which was granted by the court. Mr. Clay made no 
opposition to this motion, but reserved all his strength for the 
argument before the jury. When his turn came for addressing 
them, in reply to the arguments of the attorney for the com- 
monwealth, he rose, and commenced with assuming the position, 
that, whatever opinion the jury might have of the guilt or inno- 
cence of the prisoner, it was too late to convict him, for he had 
been once tried, and the law required that no man should be put 
twice in jeopardy for the same offense. The court was startled 
at this assumption, and peremptorily prohibited the speaker 
from proceeding in the argument to maintain it. Mr. Clay 
drew himself proudly up, and remarking that, if he was not to 
be allowed to argue the whole case to the jury, he could have 
nothing more to say, made a formal bow to the court, put his 
books into his green bag, and with Roman dignity, left the hall, 
followed by his associate counsel. The consequence was as he 
had foreseen. He had not been at his lodgings more than five 
or ten minutes, when he was waited on by a messenger from the 
court, requesting his return and assuring him that he should 
be permitted to argue the case in his own way. Instantly he 
made his reappearance in the hall, pressed, with the utmost 
vehemence, the point he had before attempted to establish, and 
on the ground that his client had once been tried, prevailed on 
the jury to give him his liberty, without any reference whatever 
to the testimony against him. Such a decision could not now 
be obtained in Kentucky, and, at the period in question, was 
obviously contrary to law. 

‘* We have found from an examination of the court records, 
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in Fayette and the neighboring counties, that, in trials for cap- 
ital crimes, Mr. Clay was almost uniformly the advocate of the 
defendant. We know but one exception, and this grew out of 
his public relations. It appears that he had made an effort to 
secure the office of prosecuting attorney for one of his friends. 
The court, however, would not give it tothis friend, but were 
willing to confer it on Mr. Clay himself. The latter felt a strong 
repugnance to the appointment, but consented to accept it, from 
a belief, which afterwards proved correct, that he should be able 
to transfer it to his friend in a short time. While in the dis- 
charge of the official duties of this station he appeared at the 
bar against a man accused of a capital offense. The defendant 
was a negro slave — a proud and faithful servant — and one who 
had never been accustomed to the degradation of corporal chas- 
tisement. During a temporary absence of his master, however, 
he was placed under the charge of a young and passionate overseer, 
who, for some slight or imaginary offense, struck him rudely with 
ahorse-whip. Thespirit of the slave was instantly aroused, and, 
seizing a weapon that was near him, he laid his overseer dead upon 
the spot. This offense, if the perpetrator had been a white 
man, would have been so clearly a case of manslaughter, that 
the counsel for the prosecution would have contended for nothing 
more. It Fad all the distinguishing characteristics of man- 
slaughter, having been committed in a moment of sudden exas- 
peration, and without the shadow of previous malice. The 
negro, however, stood indicted for murder, and it belonged to 
Mr. Clay, as counsel for the Commonwealth, to sustain, if pos- 
sible, the indictment. In order to do this, he contended in a 
long, subtle and elaborate argument, that, although a white man 
who, in a fit of rage on account of personal chastisement, killed 
his assailant, would be guilty of manslaughter and not murder, 
aslave could plead no such mitigation of a similar offense, 
inasmuch as it is the duty of slaves to submit to punishment. 
We have not a doubt that this argument was directly opposed to 
the true spirit of the law. Perhaps a slave is bound by law to 
submit to chastisement — but does not the law require a white 
man to su/mit to the same thing, rather than take life? Cer- 
tainly. Even manslaughter is punishable with imprisonment. 
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The particular law which distinguishes manslaughter from 
_ murder, has no reference to the duties of the offender, but has 
its whole foundation in the indulgence, which has been thought 
due to those weaknesses and passions of human nature, which 
lead to the violation of duties. Every man who, in a moment 
of excitement, takes life to revenge a personal indignity, is 
guilty of a wrong —the white man no less than the slave. The 
law of manslaughter inquires only as to the fact of the existence 
of the excitement at the time the deed is perpetrated — and its 
provisions are as valid in behalf of the slave, as of any other 
member of the community, unless it can be shown that the en- 
durance of the wrongs and misery of slavery annihilities the 
darker passions, instead of fostering and unchaining them, in 
all their wildness and strength. Mr. Clay was successful ia his 
argument, notwithstanding the invalidity of his positions. By 
his strong and plausible reasonings, and the exuberance and 
felicity of his illustrations, he wrought so completely upon the 
minds of the jury, that the prisoner was convicted of murder, 
and sentenced to death. Soon afterward he was borne to the 
place of execution, and the pride of spirit and character which 
he there displayed, is said to have been worthy of a Roman 
patriot. Being asked, whether he was anxious that his life 
should be spared: ‘No,’ said he sternly, ‘I would not live a 
day longer, unless in the enjoyment of liberty.” Mr. Clay was 
not a witness of the execution, but we have heard him remark 
that he regretted the part he had taken in procuring the convic- 
tion of this poor slave, more than any other act of his profes-_ 
sional life. 

‘¢It is indeed a remarkable fact, that, notwithstanding the 
immense number of capital cases, which Mr. Clay has defended, 
not one of his clients was ever sentenced to death. We do not be- 
lieve that the history of any other advocate, either living or 
dead, can exhibit such a series of such splendid triumphs. The 
state of society that existed in Kentucky, some years ago, is well 
known. Murders were of frequent occurrence, and, as a natural 
consequence, Mr. C. was almost constantly engaged in defending 
the accused. From his uninterrupted success, it will readily be 
inferred that, whenever those who were indicted for murder 
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were so fortunate as to engage his professional services, they felt 
that their lives were safe. Such was indeed the case — but Mr. 
C. would not consent to undertake the defense of all prisoners 
indiscriminately. It is said of him that he never, in a single 
instance, consented to appear in behalf of a man charged with a 
capital crime, unless he either believed the charge to be 
unfounded, or discovered in the crime some little palliating cir- 
cumstance, which enlisted his benevolent sympathies. Such 
indeed is the ardor of his temperament that, whenever he had 
once enlisted for a client, his feelings continued deeply and 
thrillingly interested, whatever facts might be developed in the 
progress of the trial. He has often been heard to say, that he 
was never engaged in conducting any defense, where he would 
not gladly have given up the last cent of his fee, if, by so doing, 
he could have advanced, in the slightest degree, the interests of 
his client’s cause. 

** Although Mr. Clay was peculiarly distinguished for his 
skillful management of criminal causes, his success in civil suits 
was scarcely less signal. In suits that involved the land laws of 
Virginia and Kentucky, he had no rival. , But it would be in 
vain to attempt even an enumeration of the cases, in which, 
during the early years of his practice, he gathered a rich har- 
vest of gold and fame. In a short biographical sketch that 
was given of him about three years ago, we find mention of an 
incident in his professional life, which was certainly a striking 
illustration of the rapidity of his intellectual combinations, and 
his power of seizing upon the strong points of a case intuitively. 
We give it as a single specimen of what he could do. In con- 
junction with another attorney of eminence, whose name we 
have forgotten, he was employed to argue, in the Fayette Cir- 
cuit Court, a question of great difficulty —one in which the 
interests of the litigant parties were deeply involved. At the 
opening of the court, something occurred to call him away, and 
the whole management of the case devolved on his associate 
counsel. Two days were spent in discussing the points of law 
which were to govern the instructions of the court to the jury, 
and, on each of these points, Mr. C.’s colleague was foiled by 
his antagonist. At the end of the second day, Mr. Clay re- 
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entered the court. He had not heard a word of the testimony, 
and knew nothing of the course which the discussion had taken, 
but, after holding a very short consultation with his colleague, 
he drew up a statement of the form in which he wished the in- 
structions of the court to be given to the jury, and accompanied 
his petition with a few observations, so entirely novel and satis- 
factory, that it was granted without the least hesitation. A 
corresponding verdict was instantly returned by the jury; and 
thus the case, which had been on the very point of being 
decided againt Mr. Clay’s client, was decided in his favor, in 
less than half an hour after Mr. C. entered the court house. 


A very important episode -in the career of Mr. Clay as 2 
lawyer was the fact of his appearing as counsel for Aaron Burr 
when Burr was first arrested in Kentucky in the year 1806, upon 
a charge of treason. The fact that party rancor and public 
indignation against Aaron Burr were so great that a lawyer who 
should appear as counsel in his defense should be even accused 
of being a partner in his crime, casts a strange light upon human 
character and upon the history of those times. Guilty or 
innocent, Aaron Burr had a constitutional right to be defended 
by counsel, and any lawyer to whom he might apply to become 
counsel for his defense would have been unworthy of member- 
ship in his profession if he had refused it because of a belief in 
the guilt of his client. It is not the part of a lawyer to prejudge 
his client, and especially in a case where public opinion is nearly 
equally balanced on the question of his guilt or innocence. 
It will be remembered that Andrew Jackson and his partner, 
Coffee, built near Nashville the boats on which Aaron Burr’s 
expedition floated down the Ohio and the Mississippi rivers, 
and that Jackson and Coffee had no idea that Burr’s expedition 
was treasonable. It will also be remembered that when the 
celebrated letter in cipher carried by Swartwout to General 
Wilkinson had been discovered and when Jefferson issued his 
proclamation denouncing Burr as a traitor, Andrew Jackson 
was almost the first man to tender his services for the purpose 
of pursuing and arresting Burr and those with him. Jackson 
was then Major-General of the so-called Mero district of Ten- 
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nessee, named and misspelled for the Spanish governor Miro, 
who was held in high esteem by the people of the South- 
western country beyond the Allegheny mountains. No sooner 
had Jefferson’s proclamation become known in Tennessee than 
General Jackson assembled a regiment of his militia and ten- 
dered them to the President; but a military commandant of 
the United States on the Ohio river who had overhauled Burr’s 
expedition, reported that he saw nothing in it which might not 
belong to a mere trading venture, and accordingly Jackson was 
informed that the President would not need his troops. After- 
wards Jackson became convinced of the innocence of Burr and 
attended at his trial for treason at Richmond as a witness, and 
became a partisan of Burr, accusing Mr. Jefferson of persecuting 
him, —a belief shared by a large portion of the Southwestern 
people. We suppose that no one will ever accuse Andrew Jack- 
son of disloyalty or of a want of fervent patriotism. We write 
these incidents merely to show how caréfully Burr concealed his 
treasonable objects (if they were treasonable), how he suc- 
ceeded in hoodwinking the public if his objects were criminal, 
and how thoroughly public opinion was at sea and divided 
upon the question of his guilt or innocence. 

We will now hear Mr. Prentice relate the relations of Henry 
Clay with Aaron Burr, as his counsel : — 

‘¢Tt was in the autumn of 1806, and while Mr. Clay was an 
active and influential member of the legislature, that he appeared 
at the bar in behalf of the celebrated Aaron Burr, who had been 
arrested in the State of Kentucky, at the instance of the dis- 
trict attorney of the United States, Col. Daviess, upon a charge 
of commencing a military expedition contrary to the Federal 
laws. Young as Mr. Clay then was, it certainly was a high 
compliment to his talents and legal attainments, that a man of 
Burr’s vast powers, and unrivalled keenness of discrimination, 
should select him for his attorney in a cause involving life and 
honor; but, as Mr. C.’s conduct in this affair has been the 
subject of many unwarrantable remarks from his enemies, we 
have thought it expedient to give a brief sketch of the important 
facts connected with it. The circumstances under which Burr 
was arrested, were peculiar. Scarce any man in Kentucky, at 
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that time, believed him guilty of the crime laid to his charge. 
In the early part of the year in which he was arrested, two 
gentlemen by the name of Street and Wood, went from Virginia 
to Kentucky, and commenced the publication of a newspaper, 
entitled the Western World, the chief object of which was to 
revive an old political controversy, that had been forgotten 
nearly twenty years. The principal supporter of the contro- 
versy on one side was Humphrey Marshall, who has since 
written the History of Kentucky. He and his coadjutors 
endeavored to show, that several of the most distinguished 
and popular men of the party which then supported Mr. 
Jefferson’s administration, had been engaged in a criminal 
conspiracy to annex Kentucky to the dominion of Spain in 
North America. Among the persons inculpated, were sev- 
eral of Mr. Clay’s warmest and most intimate friends. It 
was while the community was yet indignant at the authors of 
these pretended disclosures of a former conspiracy, that Col. 
Burr was charged with a conspiracy of subsequent date, and, of 
course, he was regarded with the same general sympathy, which 
had been extended to those implicated in the previous charge. 
He was considered a persecuted patriot. It was the prevalent 
opinion, that his arrest was prompted by the prejudices enter- 
tained against him by the district attorney, a passionate admirer 
of Alexander Hamilton, whom Burr had killed in a duel. The | 
public mind having been poisoned on the subject of conspiracies 
and treasonable projects, it was strongly suspected, that the 
district attorney was attempting to avail himself of this state of 
things to revenge the death of his idol upon Col. Burr. Mr. Clay 
and Col. John Allen, the counsel of the accused, partook of the 
sentiments and sympathies of the public in respect to his inno- 
cence, and, when he sent them a large sum of money in antici- 
pation of their services, they returned it to him, considering that 
it was improper to treat as an ordinary culprit a distinguished and 
persecuted stranger froma distant State, who had been eminent 
in the legal profession, and stood high in the national councils. 
Col. Burr was first brought before the Federal court at Frankfort 
and discharged. No presentment or indictment was found 
against him, the district attorney not being prepared with the evi- 
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dence, by which he expected to sustain the prosecution. Shortly 
afterward Col. B. was again arrested on the same charge, but, 
in the interval, Mr. Clay had been chosen by the Kentucky 
legislature a Senator of the United States. This circumstance 
placing Mr. C. in a new relation to the general government, 
created some doubt in his mind as to the propriety of his under- 
taking the defense of a man accused of treason. To strengthen 
his conviction that there was no foundation for the prosecution, 
Colonel Burr, who was extremely anxious to obtain his profes- 
sional aid, addressed a note to him, under date of December Ist, 
in which the following language was used: ‘I have no design, 
nor have I taken any measure, to promote a dissolution of the 
Union, or a separation of any one or more States from the resi- 
due. I have neither published a line on this subject, nor has 
any one, through my agency or with my knowledge. I have no 
design to intermeddle with the government, or to disturb the 
tranquillity of the United States, or of its territories, or any 
part of them. I have neither issued, nor signed, nor promised 
a commission to any person, for any purpose. Ido not own a 
musket nor bayonet, nor any single article of military stores, nor 
does any person for me, by my authority or with my knowl- 
edge. My views have been fully explained to, and ap- 
proved by, several of the principal officers of government, 
and, I believe, are well understood by the administration, 
and seen by it with complacency; they are such as 
every man of honor, and every good citizen, must approve. 
Considering the high station you now fill in our national 
councils, I have thought these explanations proper, as 
well to counteract the chimerical tales, which malevolent per- 
sons have so industriously circulated, as to satisfy you that you 
have not espoused the cause of a man in any way unfriendly to 
the laws, the government, or the interests of his country.’ Upon 
the reception of this note Mr. Clay consented to appear again 
for Colonel Burr. The accused was brought before the court, 
and the district attorney submitted his indictment, and sent his 
evidence to the jury. After some deliberation, the jury re- 
turned the indictment not a true bill, and, at the same time, 
presented an address, in which they stated, that nothing had 
VOL. XXXVII. 2 
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appeared in the evidence to justify the least apprehension of any 
design on the part of the accused to disturb the public tranquil- 
lity. This decision was in accordance with the wishes and 
opinions of the people. When the immense crowd, that was 
present in the capitol at Frankfort to witness the proceedings, 
heard the verdict, there was one general and tremendous burst 
of applause — a remarkable incident, at that time in Kentucky, 
and one which strongly evinced the extent of popular feeling in 
Colonel Burr’s behalf, even after his conduct had been partially 
investigated. A short time subsequent to this trial, Mr. Clay 
proceeded to the city of Washington, to take his seat in the 
Senate of the United States. On arriving there, and seeing the 
evidence which had been collected by Mr. Jefferson, as to the 
guilt of Colonel Burr, especially a letter in cipher, which the 
latter had transmitted by Colonel Samuel Swartwout, to the 
commander of the United States army, containing a partial 
disclosure of his criminal projects, Mr. Clay became satisfied 
that the people of Kentucky and himself had been deceived as 
to his character. He gave a strong, and what, by some, may 
be regarded a harsh evidence of the deception which Colonel 
Burr had practiced on him; when, in 1815, upon his meeting 
him, the first time after the trial, in the court room in the city 
of New York, he refused to receive Colonel B.’s hand which 
was tendered to him in the presence of the court and its 
attendants. 

‘This is a statement of all the intercourse ever held by 
Henry Clay with Aaron Burr. Why should it induce a suspi- 
cion of his integrity? Burr was arraigned for crime — the con- 
stitution granted him the right to appear by counsel — and the 
honor of the profession demanded of Mr. Clay, convinced as he 
was of Mr. B.’s innocence, not to withhold his assistance in 
procuring him a fair trial. This he did in conjunction with 
Colonel Allen, as pure a patriot-hero as ever lived and died for 
his country; and yet, from these circumstances, political malice 
has not failed to argue that Mr. Clay shared in the guilt of 
Burr’s conspiracy. The shaft was aimed with a will sufficiently 
deadly —but it fell upon a breast of steel. The charge of trea- 
son, preferred against a man who has done more for his own 
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country than any other living statesman, and whose voice has 
echoed beyond her confines, and, with a tone of creative power, 
called other republics into being, is like the other infamous 
calumnies that have propagated against the same illustrious 
individual, and like them must soon be lost amid the lumber of 
forgotten things. Such conspiracies to ruin a patriot can only 
end in the prostration of the conspirators. 


“He who, of old, would rend the oak, 
Dreamed not of the rebound.”’ 
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THE OPINIONS OF THE COURT. 


Five and forty years ago, coming from different States, we 
appeared in the same city within thirty days of each other. 
In a few weeks two new signs appeared, each bearing a name 
and carrying the inscription, ‘* Attorney and Counselor at Law.”’ 
Then came, in truth, days of waiting, but also of study and 
work. We made acquaintance as young lawyers do, sitting 
together in court when some important case was on trial or in 
argument, or meeting in the public library, or in plotting the 
politics of the library association, or on walks, or in athletic 
exercise. I remember we played regulation base-ball the first 
year it blossomed out in this country. Our grounds were a 
vacant space, toward the city limits, which now is built up 
solidly with beautiful homes. The news of the draw between 
Heenan and Sayers came to us one day as we were at play. 
Some practice at law came to us, and some nibbles of office to 
one of us, in those early years. In seven years I was out and 
away from that city, and in another profession. But the foot 
of that other never faltered. With ‘* no variableness, neither 
shadow of turning’’ he ‘* bore up and steered right onward ”’ 
in the profession. When he had no specific work before him 
in the profession, he studied right and left in the law and in all 
human knowledge. He came to the front surely and even 
swiftly — was at the bead of a firm for many years which was 
not outranked in city or State. Then came judicial honors. 
Now he is within one step of the last goal of a lawyer’s ambi- 
tion— the highest tribunal of the land or the world —the 
Supreme Court of the United States. 

Years and States separated us. Latterly it has happened that 
we have had some opportunities of meeting and we each ques- 
tion the other — Where are you? What do you do? How do 
you think? In part answer to my interrogatories the Judge 
said: «* Well, I will send you a set of court opinions I have 
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written.’’ A package of twenty-four decisions, enough to make 
a good sized volume of law reports, came to my hands. I have 
read them, and comment upon them constitutes the point and 
intent of this article. 

The first thing to be said is that they are good English. 
Literature is laid under contribution to furnish explicative 
expression. No quotations are dragged in; but a clause from 
the poets or the Bible falls naturally into the onflow of thought. 
The young man never sauntered. His step was always nervous, 
springy. He walked as if he were going somewhere for some- 
thing, and intended to get it. This characteristic is in the grain 
and strain of his judicial opinions. Now and then there is a 
gleam of humor. It strikes one curiously to see a reference to 
‘* Jarndyce and Jarndyce’’ among citations of cases, and yet 
the wit of it contributes strength to the point he is making. In 
these twenty-four decisions I have found more literary felicities 
than I remember to have met in my whole eight years of reading 
in law. By reading consecutively after one mind one gets some 
idea of the range of its possibilities as he sees how deftly it 
picks up the tools of thought. 

Then next I want to make the point that such court opinions 
considered as matter of thought are deeply interesting. They 
are stories shorter and longer, that have in them all the elements 
that hold attention in the novel or the drama. There is a plot 
to begin with in the statement of acase. You have characters 
and conditions set before you and then the question comes, how 
will this plot be elaborated and elucidated in the opinion of the 
court? After the statement of a case one often feels the same 
almost irresistible curiosity to look forward to the conclusion to 
see what the judgment will be that he does to turn the last pages 
of a novel, after he has read the first chapter, in order to find 
who dies or who is wed. The fates and fortunes and rights of 
the parties seem delicately poised. Which way will the scales 
of justice finally incline? After reading the statement of a case 
one will stop and ask himself, — now, how is that coming out? 
How would I decide it? How ought the case to be decided? 
Where does the ethics lie? The court in the opinion will begin 
by rehearsing some proved or admitted facts and some fixed 
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principles of law and then go on to apply the law to the case, 
and by and by a gleam of light will be seen which one can follow 
till he finds himself out of the woods in the clearing, satisfied 
that he has a judgment true and just at last. But when the 
bench is divided — when there is a dissenting opinion — Ah! 
there is where tribulation comes. Both opinions may be well 
reasoned — how will you decide? Here is a question for 
instance on which the court did not agree: Did the grant toa 
railway on a water front give the railway right out to deep or 
only to shoal water navigation? Your experience, as you might 
expect, will be that you will usually agree with the majority of 
the court. But no psychological novel presents a more interest- 
ing question than one finds in trying to decide where the turning 
point in the difference of opinion of the judges lies. Here it 
may be said that in matters quasi-political we may expect a 
division of the court on party lines. This will come about, not 
because judges are partisan in their opinions, but because the 
principles which put them in divers parties will come to the fore 
in their minds to control their thought in judicial decision. A 
strict constructionist will not be likely to give a liberal decision, 
nor the liberal a strict construction. You get divided decisions 
on party questions not because judges are Republicans or Demo- 
crats, but being Republicans or Democrats they will decide in 
court cases according to the underlying convictions which made 
them to be Republicans or Democrats. This in the main must 
be so if judges are honest. Perhaps a divided court is after all 
the best testimony to the independence and integrity of the 
bench. 

Comedy is sometimes illustrated in these opinions. Here are 
two great corporations that file crossbills against each other and 
after years of litigation both parties are politely bowed out of 
court because they did not come in according to legal proprieties. 
Do not demand that your attorney shall always know the law. 
Often he cannot tell what it is himself till afterward. Much in 
law is problematical, experimental, and always will be. 

Here is pathos. A man at work in a field goes to a side track 
of a railway to see if he cannot lend a hand in putting out a 
conflagration of ignited oil tanks. He is injured for life and the 
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court says he can maintain no action against the railway. A 
man must keep away from burning tanks of oil as from Mt. 
Pelée. 

Two young ladies read to me some of these opinions. The 
dramatic element soon caught hold of them and the blood red- 
dened their cheeks in their interest to find what the denouement 
of the case might be. 

We talk about the realistic element in novels. If one wants 
to see this element set forth let him go into a lawyer's office and 
take down any volume of reports and read any decision in it and 
he will find realism at its best. The law reports are a com- 
pend, —a treasury of dramatic realism. We have no better 
exhibition of such realism in our total literature. One who does 
not read novels for mere dissipation might find matter of deep 
psychological interest in the opinion of a court even in a civil 
case. In reading these opinions an element becomes apparent 
on which I wish to fasten attention. They disclose a most 
delicate and sensitive ethical spirit. Kant gives us an ultimate 
rule in ethics, —let each particular act be such that it might be- 
come a universal rule of conduct. I think that rule can be seen 
to be a dominant inspiration in the opinions of courts. The 
courts try to find the universal rule in each case, or to settle 
each case into such universal rule. It does not take long read- 
ing in judicial decisions to give one the conviction that the 
judges with singleness of heart are trying to execute that intent. 
A most massive body of ethics stands in treatises and reports of 
law. If righteousness be right ** writ large,’’ then in law we 
have a body of righteousness as pronounced and unmistakable, 
as infallible, as has anywhere come to expression since Enoch 
walked with God. 

That the courts are corrupt, are bought up by capital or by 
any influence social or political. is a groundless accusation that 
can spring only from the malice of ignorance. 

Sometimes in reading a scientific article of these days one gets 
the impression that the disposition to find and state exact truth 
was born with the discovery of chemistry, with the perception 
of the processes of retorts and crucibles. But the disposition to 
find and give expression to truth was reverend and hoary in law 
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before modern science uttered a lisp. We have it now taught 
by the advocates of manual training that the superior way in 
which to teach a child regard for truth is to make him fit a tenon 
to a mortise. Practice of that sort may afford a new illustra- 
tion of the necessity of exactness in word and deed or a new field 
for the exercise of such exactness. But the world found ethical 
inspiration without the aid of illustration from manual or pedal 
training. To that fact law bears witness. When physical 
science and the practical arts come upon the stage they simply 
come under the vinculum that is stretched over all act and 
thought — the demand of conformity to system — of call for 
the exact — the fit. 

In reading these decisions of the court one is inclined to ask 
the question, — What if the pulpit put up much more of its work 
in this form? What if, instead of the argument of an attorney, 
it wrote an opinion of the court in matters theological? The 
work of the advocate does not live —the opinion of the court 
does and passes into the constitution of society. The pulpit is 
‘*ruined by cheap ’’ —rhetoric. There is no force in anything 
save the force in the reason of it, ought to be as good principle 
in theology as in law. What if instead of an effort for eloquence 
to excite sentiment, it once in a while made an effort to carry 
ultimate reason? It is said the pulpit is losing power at both 
ends of the scale — with the educated man above and the ignorant 
man beneath. Does not this, if it is true, come about just be- 
cause the pulpit has left the bench and gone down into the bar? 
Rhetorical effect is shortlived anywhere. Man is a rational 
being after all and what will carry him surest and longest is 
something that sits restfully in his judgment. Do we get from 
the pulpit very often anything that resembles the opinion of a 
judge — something that is wrought to finish — something put in 
shape to stand the inspection of the centuries? If this sort of 
work cannot be done every Sunday could it not be done, — say 
five or ten times a year? If it were done even infrequently 
would the objection long lie against the pulpit that it could not 
hold the people? Does not the pulpit underestimate the capacity 
of the people for thought? There is not a hod carrier that can- 
not understand the conclusion reached in the opinions I have 
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read, and some of the reasoning by which that conclusion is 
reached. It is saic we are afloat in religion — have no definite 
body of common conclusion. Is not this because the clergy do 
not put congregations to the intellectual exercise out of which 
any matter can become ‘ res adjudicata?’’ Instead of a close 
hand-to-hand grapple with the people over the rationality of a 
doctrine do not ministers prefer to work the long-range guns of 
authority over them; and they long since have become ‘* brutum 
fulmen’’ — dead lightning, exhausted thunder. And when ~ 
they quit the ground of authority do they not go clear over to 
entertainment? 

I have said these opinions are entertaining; but they were not 
written to entertain. They have a beginning, a middle and an 
end—they start from somewhere, go through something, and 
end somewhere, and you distinctly know where that is. There 
ought to be some propositions in and about theology that would 
support like intellectual processes. An attempt at their elabora- 
tion would win public respect. The bench does not lack esteem 
in the minds of the people. If the pulpit has lost such esteem it 
may be because it does not do as earnest, thoughtful, rational 
work on its problems as is expended on legal questions by the 
bench. 

Into some such reflections have the opinions of the court de- 
livered by the friend of my young manhood ledme. They have 
been a delightful mental gymnastic. I am by some years the 
elder — 


“ But before I go, dear Judge, 
Here’s a double health to thee.”’ 


CHARLES CAVERNO. 


LomBarp, ILv. 
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CONSTITUTIONAL PHASES OF ENGLISH HISTORY IN 
THE SEVENTEENTH CENTURY. 


Viewed at a glance by an ordinary observer, the political 
history of England during the seventeenth century appears 
much like a kaleidoscope. 

The successive events are varied and sometimes incongruous, 
and the governmental changes are so decided, and often so 
startling, that they seem far outside the scope of the ordinary 
evolution of historical events. We pass rapidly from the En- 
gland under James I., who feels the hostility of a Parliament 
which he fears to antagonize, to the England under a Charles I., 
who endeavors without success to overrule the parliaments 
which he hates, and succumbs to them; thence to a nation 
which takes the unprecedented step of bringing its king to trial 
and execution; thence through stages of chaos to a Common- 
wealth which exhibits great apparent strength, but is overthrown 
by a despotic protectorate, which commands admiration by the 
benignity of its exercise of vast power, but which in its turn 
grows effete and gives way to a restored kingship. The shift- 
ing scenes now exhibit a once vigorous and aggressive Protest- 
antism, wasting away before the rising power of a Roman 
Catholicism which + soon becomes dominant; — next an 
abdicating and flying king, abandoning the prerogative for which 
his family had staked their all; — and then an elective Kingship, 
which at last becomes the distinguishing feature of the century’s 
closing history. 

So sudden are many of these mutations, and so bewildering 
are they all, as to lead one to think that sedate history has in 
this instance put on the dress of Harlequin and has taken to 
turning somersaults. 

Viewed, however, with closer ‘scrutiny, by a careful inquirer 
into the meaning of these dissolving views, they appear as the 
successive acts of a great historical drama. One consistent pur- 
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pose asserts itself throughout the whole discordant era. One 
dominant theme recurs again and again. One end, though often 
obscured, is once more aimed at, and is finally accomplished. 

The hearty welcome of the English people to their first Scot- 
tish ruler was their tribute of loyalty to the kingship as an essen- 
tial feature of their constitutional polity. But the English view 
of the place and office of the king was something of which the 
Stuarts, first and last, were invincibly ignorant. The past of the 
English people gave them a parliament, as well as a king, an in- 
stitution making equal demands upon their loyal devotion. The 
writers of our histories continue to style the parliaments of the 
time of any king, that king’s parliaments. The truthis, that they 
were the people’s parliaments, not the king’s. Though the in- 
stitution in its then existing form dated from the time only of 
Edward I., yet it was in principle even an older Anglo-Saxon in- 
stitution than the kingship. 

The fatal Stuart error was the attempt to make this parlia- 
ment subordinate. The genius of the English people insisted on 
retaining both king and parliament, assigning to each its appro- 
priate sphere. This insistent idea of the nation, though often 
overpowered, now by the encroachments of the kingly preroga- 
tive, now by the ascendency of republicanism, finally triumphed. 
Thenceforth it was settled that king and parliament must co- 
exist, as the governmental agents of the sovereign people. Eliza- 
beth had recognized this peculiar feeling among her subjects, had 
realized its vitality, and had skillfully managed to conform to 
and live with it. In the seventeenth century, this feeling, now 
become a theory, must struggle for respect, for recognition, for 
existence. The history of the century chronicles its struggles 
and its triumph. The Stuarts attacked it with their claim of 
divine right to rule, the army and the Republicans undertook to 
abolish the kingship, and the heavy foot of Cromwell crushed for 
a time the power of both king and parliament. Other causes and 
forces were at work, too, in shaping the political movements of 
the time, and bringing in various complications, so as sometimes 
to obscure the great constitutional issues of the period. Among 
these influences were the religious dissensions then rife, the pro- 
fligacy and weakness of Charles II., the perversity and incapacity 
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of James II., the scheming interventions of foreign powers, and 
the partisanship of Whigs and Tories. But through all the 
mazes of bigotry, chicanery, bribery and intrigue, the grand 
movement of the century is still discernible, that which culmin- 
ated in the settlement of the Constitution under the Declaration 
of Right and the Bill of Rights. 

The Restoration is sometimes erroneously looked upon as a 
reactionary step. Reactionary it was from the extreme meas- 
ures of the Commonwealth. But the English nation had never 
really given up its king. When animated anew by the old 
devotion to the throne, and determined to reinstate the king- 
ship, it could find no other so fit candidate as the expelled 
Stuart, whose father’s martyrdom gave him a sort of consecra- 
tion, and whose own misfortunes had aroused for him an unde- 
served sympathy. Thus the Restoration became a logical 
necessity. It was not, however, merely the necessary swing of 
the pendulum away from the democratic extreme. The Protec- 
torate had brought in a despotism to displace a democracy, — 
but that despotism was only an episode. Neither the Common- 
wealth nor the Protectorate was essentially English, though each 
was the work of patriotic Englishmen. The English ideal of a 
truly limited monarchy was the great end of the century’s grand 
drama. To attain this ideal, monarchy must first be restored. 
It was the accident of the times that a Stuart monarchy was the 
only one practicable, so the Stuart dynasty was recalled, with all 
its faults, its crimes, its profligacy, its weakness, its un-English 
assertions of extreme prerogative, its truckling to foreign 
powers. Well might that England blush for itself and its king- 
ship, which had voluntarily called Charles I. and James II. to 
wear its crown. 

That the Commonwealth was by no means an English institu- 
tion, is proven by the whole subsequent history of Great Britain. 
Americans find much to admire in the tendencies toward a con- 
stitutional government which then found expression. The con- 
stitutionalists of the day were of a new sort; they were the 
advance guard of an army of political theorists who favored 
written constitutions, and they put into brief practice the system 
which America has since made successful and prosperous. 
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Vane, in his ** Healing Question,’’ distinctly presented the idea 
of a representative convention or ‘* constituent assembly,’’ for 
the settlement of a new constitution for the realm; and one pas- 
sage in his tract is thought to be an advance suggestion of that 
judicial power to declare statutes void for unconstitutionality, 
which has now become the distinguishing ornament of our 
American jurisprudence. 

But England was far from ready for the adoption of any such 
political principles; indeed, the world was not prepared for 
them until a century later, and England is not even now ready 
to put them into practice. The England of the sixteenth cen- 
tury was not republican in any sense; the Commonwealth 
trampled upon political precepts which the mass of the English- 
men cherished; the Protectorate was but a form of monarchy; 
and the revolt against the Protectorate was the natural and 
necessary assertion of the dominant idea of parliamentary gov- 
ernment. The Stuarts misinterpreted the scope and effect of 
this revolt; it did not imply the divine right to rule, the 
enlarged prerogative, the dispensing power, the kingly right to 
establish a religion for the realm. Blind and besotted, the 
Stuarts drove themselves, by their fatuity, away from that 
measure of royal authority which they might by prudence have 
preserved. 

Macaulay has characterized the capital error of Charles I. 
and Wentworth, — in undertaking to force the English liturgy 
upon the Scottish churches, and thus precipitating the conflict 
which secured the political and religious freedom of the people, — 
as a blessing in disguise. A deeper study of the era will show 
us the tendency toward a final settlement of Britain’s constitu- 
tional system, as the supreme movement of the century, of 
which the stubbornness of Charles, the ‘Thorough’’ of 
Stafford, the Civil War itself, and the Commonwealth and the 
Protectorate, as well as the Restoration, were merely incidents. 

To use the language of Prof. Dicey: — 

‘* The existence of a difference between the permanent wishes 
of the king who then constituted a predominant part of the sov- 
ereign power, and the permanent wishes of the nation, is trace- 
able in England throughout the whole period beginning with the 
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accession of James the First and ending with the Revolution of 
1 

A coalition of Whigs and Tories, says Macaulay, restored the 
hereditary monarch; and another coalition of Whigs and Tories 
rescued constitutional freedom. But in truth, a more potent 
force than coalition was operative in both these events. The 
national idea of a limited monarchy was the active and influential 
motive, which dominated the more discreet and patriotic men of 
both parties, and not only made coalitions’ possible but gave 
them the power to prevail. Thus the Revolution was the logical 
culmination of the century’s political operations. 

Of all the startling events of this wonderful era in English 
history, the most remarkable in many respects was the Revolu- 
tion of 1688. The struggle at arms between the forces of the 
king and those of the parliament had exhibited the anomaly of 
a war without an enemy. The two armies had been largely 
recruited among neighbors and friends, whose friendship sur- 
vived the victory. The successful army spilled no unnecessary 
blood, gave over no towns or districts to sack or ruin, and 
followed their triumph with no reprisals. The forfeit of the 
king’s life was exacted, not as a military requirement, but as the 
penalty of offended civil justice. No less unique in itself was 
the Commonwealth, a representative body perpetuating itself 
indefinitely as the ruler of England, until one man blew it out 
with one breath as he would a candle. The one-man power of 
the Protectorate was quite consistent with the precedents of 
despotism, provided it had continued in the hands of a despot. 
When it was devolved upon a weak man who lacked all the ele- 
ments of a despot, it fell of its own weight. 

But the anomalies of the Revolution surpassed all those that 
had so curiously preceded them. It was a revolution without 
a battle, without an army, almost without a mob. True, 
William entered England at the head of an army; but he came 
by invitation, and for anything but war. The presence of 
William at the head of an army did not constitute the Revolution. 
It coédperated with other forces to inspire the flight of 


1 Dicey, Law of the Constitution, p. 79. 
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James II., which was in itself an anomaly; but the Revolution 
was not consummated by the abdication of James. 

The Revolution was the work of a representative body of 
men, who were so sensitively jealous of constitutional formalities 
that they styled themselves a convention, and not a parliament ; 
a work which was begun and ended in debate and conference, 
after the ancient plan of an Anglo-Saxan folk-moot. The 
crown was given freely, by a Parliamentary body in session, to a 
conqueror who demanded nothing for himself, who had without 
a battle secured the object of his campaign, namely, the right 
of the nation to limit its monarchy, and who cheerfully accepted 
the crown with conditions which had made it intolerable to his 
predecessor. 

The whole scope of the Revolution may be summed up in this, 
that the limitations upon the kingly power, so long insisted upon 
by the people, were now freely acknowledged by the crown. 
The great charters of the Revolution, namely, the Declaration 
of Rights and the Bill of Rights, were not new; they were but 
a new assertion of venerable principles. These principles had 
blossomed out in the Petition of Right and in the Grand Re- 
monstrance. Their germs were older than Magna Charta, for 
that instrument was but a recognition by the crown of the old 
demands of the barons. What was new in the Revolution, in 
like manner, was merely the final acknowledgment by the crown 
of the inherent popular prerogative. 

One feature of the Constitution as settled by the Revolution 
is sometimes thought to be new, namely, the establishment of 
the succession to the crown, after Anne, in the Protestant heirs 
of James I.; the law under which the House of Hanover still 
reign over Great Britain. But this, though so offensive to the 
Stuart pretensions, was not new in principle. It was merely a 
fresh assertion of an ancient right, with an application of it, 
fitted to the exigencies of the epoch. The Anglo-Saxon crown 
had been elective, and William the Conqueror and his successors 
had admitted the principle, and had with better or worse grace 
conformed to the practice. The Plantagenets had endeavored to 
dispense with it, but a Richard II., had been deposed to make 
place for a Henry IV. The principle always had its supporters 


32 37 AMERICAN LAW REVIEW. 


in England, and it was claimed with much plausibility that the 
last Plantaganet, the first Tudor and the first Stuart had each 
been called to the throne by the voice of the people. The same 
principle was at the basis of the deposition of Charles I., an act 
which is in these days condemned, not as illegal but as impolitic. 
Now, at last, with the Revolution, this often asserted right of 
the people had come to stay. 

In their effervescent enthusiasm over the Restoration, the loy- 
alists declared that ‘‘ The king had come to his own again.’’ 
But the revolution revolutionized forever the Stuart claim of a 
divine right to rule, and now it might in truth be said that the 
nation had come to its own again. 

Henceforth, the history of England was destined to be one of 
a government by Parliament, gradually changing to a govern- 
ment by the House of Commons.. The old fiction of three 
estates yet survives, and the enacting clause of the public laws 
of Great Britain continues to read: ‘+ Be it enacted by the 
King’s Most Excellent Majesty, by and with the advice and con- 
sent of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the 
same.’’! But the stately phrase is seen to be only a venerable 
sham, when we look at the succession act in the Bill of Rights, 
and observe that the people through their representatives have 
chosen their own king,—and then observe further, that the. 
people through those representatives are the actual governing 
class in Great Britain. 


JAMES Oscar PIERCE. 


UNIVERSITY OF MINNESOTA, 
MINNEAPOLIS, MINN. 


1 36 Am. L. Rev. 890, 891. 
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THE JUDGE-MADE LAW OF CONSPIRACY. 


It has become in recent years quite the fashion inthis country, 
where two or more are suspected of some crime, for public 
prosecutors to have them indicted for conspiracy. The courts 
have made it delightfully easy to secure a conviction by relax- 
ing the rules of pleading and enlarging the scope of testimony. 
Thus a great mass of decisions has accumulated, each court 
apparently vying with all the others to make new law, until now 
almost any sort of an agreement may be styled a conspiracy ; 
any indictment containing the magic words ‘* combined and con- 
spired, subtilely and craftily ’’ make a good indictment; and 
any old evidence will prove the crime; so that we have reached 
the point, with many courts, where it is a crime for two or more 
to agree to do a thing not criminal if done by one, and by means 
not in themselves criminal; though no act be done pursuant to 
the agreement. All that is necessary is that either the object 
or the means be unlawful or illegal or immoral, but not attain- 
ing the gravity of criminal, and your conspiracy is ready to 
hand. Thus though one man may refuse to pay his rent and 
be well within the limits of safety as regards the criminal law; 
yet if two agree, each not to pay his several rent, even though 
afterwards they pay up, the jail is ready for them both.! 

How far this is departure from the common law is the object 
of this paper to show. 

The legal concept that it is a crime for two or more to com- 
bine to commit some act, though the object of the agreement is 
never carried out, or, as the old books say, ‘‘ tho’ nothing be 
put in ure,’’ originated, I believe, in the Anglo-Saxon jurispru- 
dence. It is not found in the ancient laws of Normandy, where 
one would naturally seek its origin. It is not in the Grecian 
nor Roman systems; nor in the Brehon laws; nor in the early 


1 Reg v. Parnell, 14 Cox, 508. 
VOL. XXXVII. 3 
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Germanic nor Salic; nor in any system of jurisprudence in 
ancient or medieval times, so far as I have been able, after 
diligent search, to ascertain. 

Beginning with the Norman Conquest, we find no trace of it 
in England in the period covered by Dr. Bigelow’s admirable col- 
lection of cases, ‘* Placita Anglo-Normanica,’’ from A. D. 1066 
to A. D. 1195; nor in Leges Henrici, cire. 1118. There is no 
hint of it in the Select Pleas of the Crown, Selden Soc., A. D. 
1200 to A. D. 1225; nor in the 2,000 cases in Bracton’s Note 
Book, from A. D. 1200 to circa A. D. 1240;1 nor in Glanville, 
who wrote between 1187 and 1189; nor in Bracton’s treatise, ‘‘ the 
crown and flower of English medieval jurisprudence,’’? written 
about 1250 to 1258; noryet in Britton nor Fleta, both about 1290. 

It is a strong presumption that no such offense existed at 
common law, that, in all the materials now at hand covering the 
period of more than two centuries after the Conquest, we find 
no single suggestion of it until we come to the statutes herein- 
afterexamined. The presumption becomes well-nigh indisputable 
when we see numerous cases touching accessories in the same 
and earlier periods. ‘‘ Anglo-Saxon law knows the slayer by 
rede, as well as the slayer by deed.’’ ® 

In Bracton’s time, he who advised the killing was a slayer 
himself; but Bracton also gives another maxim, that unless the 
party has acted on the advice or command there is no crime. 
Ubi factum nullum, ibi forcia nulla.’’ * 

It is hard to reconcile this common law maxim with the doc- 
trine of 27 Ass. 34, 44, where the conspirators were punished, 
though nothing was put in execution; unless indeed the law of 
conspiracy was something which came after Bracton’s time by 
way of a statute; as, for example, 33 Edw. I., in which case 
the whole matter becomes luminous. . 


1 The case No. 479, indexed under 
** conspiracy,” in Prof. Maitland’s Ed. 
is not a conspiracy. 

21 Pollock & M. Hist. Eng. Law, 
206. 
8 2 Pollock & M. 509. 

4 Brackton, ff. 142, 189. Therule in 
Bracton’s time in cases where a party 


of men under a leader committed a 
crime, such as murder, robbery or the 
like, was for the leader to be first. 
tried, and, if acquitted, his associates 
went free. These latter were called 
his “alia.”? See illustrations in 1 
Select P. C. (Seld. Soc.), cases, 4, 9, 
76, 84, 155, 164, 197. 
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A word as to the situation of that period, disclosed by our 
histories, will, I think, strengthen the argument. 

_ After Edward I. had become accustomed to his throne, he 
undertook numerous judicial reforms. It was not until then 
that the great courts are becoming definitely separated; and 
from that time dates the sharp struggle ‘between the king’s 
courts and the local courts for jurisdiction. The barons resented 
the ever increasing interference with their own tribunals. ‘* This 
is my warrant, my masters,’’ said Earl De Warrenne, throwing 
down his sword in the face of the King’s Bench. When Ed- 
ward proved too strong for open resistance, fraud, chicanery, 
maintenance were used to evade or to bring into contempt the 
new courts. At this time also the ordeal was passing, and the 
jury had arrived. For a time its struggle for existence was pre- 
carious. The new process by indictment was just devised, and 
crime was becoming to be recognized as‘an offense against the 
king, not merely a private wrong. TR situation was critical. 
We can now to some extent appreciate why Edward and his im- 
mediate successors passed statute after statute defining and pun- 
ishing maintenance, champerty and conspiracy, and providing 
civil remedies therefor. They were necessary to prevent the 
judicial reforms from being swept away. We can see, too, from 
the historical standpoint why it is an anachronism to say that 
the offenses named were, before that time, known to the com- 
mon law. How could a jury be embraced before there were any 
juries? Were a man’s compurgators, conspirators? How could 
there be maintenance in a trial by witnesses? In truth these 
offenses grew out of the trial by jury, and beyond doubt the 
writ of conspiracy was invented to be used against persons abus- 
ing the new process of indictment.! 

The statutory enactments clearly reflect the situation as we 
know it historically. 

By 3 Edw. I., C. 25 (West. 1, 1275) champerty by the king’s 
officers was prohibited ; and by C. 28 of the same act any ‘ clerk 
of any justicer, or sheriff’’ was forbidden to maintain ‘* quar- 
rels of matters ’’ depending ‘‘ in the King’s Court.’’ ? 


1 See 8 Stubbs Const. Hiet. 575 et Social England, 32; 2 Reeves’ Hist. 
seq.; 1 Pollock & M., Ch. VII.; 274.539; Eng. Law, 126, 457. 
Thayer Prelim. Treat on Ev., Ch. 1; 2 2 2 Inst. 207, 211. 
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In West. 2, C. 49 (1284, 13 Ed. 1) champerty and simony 
by the chancellor, treasurer, justices, any of the King’s Coun- 
cil, clerks of chancery and of the exchequer, any justice or other 
officer, or any of the king’s house, clerk or lay, were prohib- 
ited, and offenders ‘‘ punished at the king’s pleasure, as well 
he that purchaseth as he that doth sell.’’! 

This Coke said was merely an extension of West. 1, C. 25 
(supra), because it was doubted whether the words ‘ king’s 
officers ’’ (nul ministre le roy) would include persons of such 
eminence as those named in West. 2, without special mention. 

By Cap. 12, West. 2 (13 Ed. I., 1284) it was recited that inas- 
much as many persons maliciously procure false appeals to be 
made by appellors who are pecuniarily irresponsible, it is there- 
fore provided that if the appellee be acquitted in any case, and 
the appellor be found unable to respond in damages, then the 
justices shall inquire by whose abetment or malice the appeal 
‘was commenced ; and if it be found by ‘‘ the same inquest that any 
man is abettor through malice,’’ he shall be distrained and 
mulcted at suit of the acquitted party and imprisoned.? 

In the twentieth year of this reign (1292) a statute entitled 
**Statutum de Conspiratoribus’’ prohibited champerty and 
maintenance and provided that such as were ‘ attainted of such 
emprises ’’ should be imprisoned for three years and fined at the 
king’s pleasure. A civil writ was also provided and the form 
thereof given. This writ ran to any who would ‘ complain 
himself of conspirators, inventors and maintainers of false quar- 
rels and brokers thereof and brokers of debates ;’’ while the form 
of the writ given provided that anyone who would give surety for 
prosecution’’ of a plea of conspiracy and trespass according 
*¢to0 our ordinance ’’ should have the writ.’ 

In C.10 of Articuli super Chartas in the twenty-eighth year of 
this reign (1300) it was enacted that, in addition to the writ of 
chancery theretofore provided for plaintiffs against ‘* conspira- 
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12 Inst. 283. belongs to the first part and makes 

2 2 Inst. 383, 384. with it one statute. See the note in 1 

8 There seems to be some contro-_ the Rev. Stat. ( Fr. H. 3 toJac. 2) 127. 
vers; as to its date whether 33 or 20 Coke, however, asserts both parts are 
Edw. I., and also as to whether the one statute, and assigns them to 21 
second part providing the writproperly Edw. 1, See 2 Inst. 561, note 5. 
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tors, false"informers, and evil procurers of dozens,-assizes, in- 
quests and juries’’ such writ should run from either court and 
from the justices of the assizes on circuit. This statute, so far 
as conspirators were concerned, merely facilitated the getting of 
the civil writ, and gave jurisdiction thereof to King’s Bench and 
the justices in eyre in addition to the chancery. 

By the next chapter (28 Ed. I., C. 11) the offense of main- 
tenance was extended to embrace all persons whatsoever, whether 
officers'"of the king or not, excepting of course attorneys and 
next friends.! 

In 33 Edw. I., A. D. 1305, we find the famous ‘* Ordinance 
concerning Conspirators,’’ as follows: ‘* Conspirators be they 
that do confeder or bind themselves by oath, covenant or 
other alliance, (1) that every of them shall aid and (bear) 
the other falsely and maliciously to indite (or cause to indite) ; 
or (2) falsely to move or maintain pleas; (3) and also such as 
cause children within age to appeal men of felony whereby they 
are imprisoned and sore grieved; (4) and such as retain men in 
the country with liveries or fees fer to maintain their malicious 
enterprises; and this extendeth as well to the takers as to 
the givers; (5) and stewards and bailiffs of great lords, 
which by their seignory, office or power undertake (to bear or 
maintain quarrels, pleas or debates that concern other parties) 
than such as touch the estate of their lords or themselves. 
This ordinance and final definition of conspirators was made and 
accorded by the King and his Council (in his Parliament in the 
thirty-third year of his reign.’’ 

* * * * * * * * * * * 

‘* Champertors be they that move pleas and suits, or cause to 
be moved, either by their own procurement, or by others, and 
sue them at their proper costs, for to have part of the land in 
variance or part of the gains.”’ 

By 1 Edw. 3, S. 2, c. 14 (1327), it is provided that ‘* because 
the King desireth that common right be administered to all 
persons * * * he commandeth and defendeth’’ that no 
persons high or low, ‘‘ shall take upon them to maintain 


12 Inst. 562. 
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quarrels * * * to the let and disturbance of the common 
law. ”’ 

By 4 Edw. 3, c. 11 (1330), it is recited that divers people and 
great men ‘* have made alliances, confederacies and conspiracies 
to maintain parties, pleas and quarrels,’’ hence it is provided 
that either bench and the justices of assizes shall take inquests 
at suit of the king or of parties and determine of ‘such main- 
tainers, bearers and conspirators’’ and champertors. 

By 18 Edw. 3, st. 1 (1344), process of exigent is given against 
absconding ‘‘ conspirators, confederators and maintainors of 
false quarrels.”’ 

20 Edw. 3, c. 4, (1346), is in affirmance of sts. 1 and 4 pre- 
ceding, with some additional details. 

By 27 Edw. 3, st. 1, c. 1 (1353), it is provided among other 
things that ‘* maintainors”’ shall be put out of the king’s pro- 
tection, their lands and goods forfeit and their bodies taken and 
imprisoned. 

By 27 Edw. 3, s. 2, c. 25 (1354), it is forbidden for merchants 
to make ‘‘conspiracies, confederacies etc. and ill device’’ for dis- 
turbance, impeachment, etc., of the staples on pain of death. 
This is the only statute in the long line relating to any other 
matter of conspiracy than to pervert justice. 

By 1 Ric. 2, c. 4 (1377), none ‘* shall henceforth take nor 
sustain any quarrel by maintenance * * * upon a 
grievous pain ”’ prescribed by the act. 

By 7 Ric. 2, c. 14 (1383), it is recited that ‘‘ grievous com- 
plaint is made of maintainors of quarrels and champertors’’ and 
therefore statutes 1 Edw. 3, st. 2, c. 14, Edw. 3, ec. 11; and 
1 Ric. 2, c. 4, are confirmed. 

32 Hen. 8, c. 9 (1540), makes elaborate provisions against 
maintenance, champerty, and embracery, reaffirming all statutes 
made ‘‘ concerning maintenance, champerty and embracery or 
any of them.’’! 

An examination of the foregoing statutes shows that for 


1 By “ quarrels’? isto be understood and almost exclusively used in Le 
suits. See the titlein Termes de la Grand Coustumier; the correlative 
Ley. Itcomes directly from the Nor- verb being to sue. ‘‘ Debates”’ also 
man, andisthe noun most frequently ‘concerns litigation. 
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a period of considerably more than one hundred years 
the two great Edwards and Richard II. were repeatedly 
legislating against the crimes of champerty, embracery, main- 
tenance and conspiracy; and that in their minds the four 
offenses were but different phases*of the same general crime, 
namely the crime of perverting justice. It is difficult at this 
late day to realize the intensity of the struggle between the 
king and his courts on the one side, and the feudal lords on 
the other, from the accession of Edward in 1272 to that of 
Henry VIII. in 1509; yet without such realization we cannot 
fully understand the legislation and judicial decisions of that 
period on the topic now under discussion. It was the struggle 
between law and order on the one side and semi-anarchy on the 
other; between the jurisdiction of the king’s courts, and the 
lawlessness of the barons; between the centralization of power 
in the king and his parliament, and the fiercely claimed inde- 
pendence of the feudal lords. These crimes struck at the very 
vitals of the growing nation. Either English courts were to 
become supreme and England a homogeneous world power, or 
_ she was to split up into little principalities. The issue remained 
doubtful for five centuries after the Conquest, and it was not 
until the strong hand of the Tudor dynasty took the helm, that 
the Ship of State sailed out into the broad waters of Empire. 

The first reported case on our topic in English law occurred 
in 1351, and was error sued out of King’s Bench té reverse a 
judgment given in circuit on a presentment of conspiracy. The 
charge was that a man and his son had conspired to imprison 
another until he should pay a fine. After passing on a technical 
point, the court say: ‘‘ And because the principal 
matter of the conspiracy alleged is not conspiracy, but rather 
damage and oppression of the people. Wherefore we reverse 
and annul the judgment.’’ ! 

In 1354 in the Articles of Inquest, we find: ‘* Note: that two 
were indicted of conspiracy, each to maintain the other, whether 
their matter was true or false, and notwithstanding that nothing 
was put in ure, the parties were held to answer, because this 


® Y. B, 24 Ed. 3, p. 75. 
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thing is forbidden by the law (defendu en ley, 7. e., crim- 
inal ).1 

This is the first recorded case, so far as extant!documents go, 
in which a conspiracy was criminally punished. 

Next in order of time is the case in 1365 in which one sought 
to get a civil writ against several for having conspired to forge 
a deed of release and to put the same in evidence, which they 
did, whereby the petitioner for the writ had lost his case; and 
Thorp said: ‘* And do you pray that you have a writ of con- 
spiracy on the ground of an evidence? You shall not (have 
it).’”? 

Be it observed that the civil action was much broader than 
the criminal, as shown by the Statutes 20 and 28 Edw. 1. It 
included a remedy of damages against those who falsely caused 
one to be indicted of a trespass.® 

And hence, if no civil action lay for conspiracy, a fortiori no 
indictment would lie; though unfortunately many courts have 
cited cases of civil actions as precedents in criminal cases. 
To be a little more specific, I mean by this that there were more 
subjects enumerated by the statutes, for which the writ lay, than 
there were on which indictments could be predicated. Thus, as 
stated, an action lay for a conspiracy to commit a trespass, in 
its medieval sense (quite different from its modern meaning) 
yet it was not indictable. On the other hand sometimes, prior 
to 1611, afi indictment might properly be brought when the 
writ would not lie; but this, as I shall show hereafter, was be- 
cause the conspiracy had not been completed, and hence the 
plaintiff had not suffered any damages, in the medieval sense. 

In 19 R. 2, F. Briefe, 926 (1395), several brought a writ of 
conspiracy against J. and others. The writ contained the alle- 
gations ‘‘ confederated ’’ and ‘‘ conspired.’’ The writ was held 
bad, because ¢wo could not join as plaintiffs in a writ of conspir- 
acy, the injury being several. ‘‘ (Rickhill, Justice, spelled 
Rickel, Rikel and Rickhill.) The imprisonment of one cannot 


127 Ass. 44. See, also, almost is wrongly cited in Wright on Crimi- 
precisely the same language in 27 nal Conspiracy, as of 38 Ed. 3, p. 13b. 
Ass. 34. 3 See 3 Ass. 

2 Y. B. 39 Ed., 3,p. 13a. This case 
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be the imprisonment of the other, by which you take nothing 
by your writ, etc.’’ Gascoigne (afterwards immortalized by 
Shakespeare in Hy. IV) as counsel made the point of improper 
joinder of plaintiffs, on which the case turned. In another place 
in the book the case is stated: ‘*‘ Two were indicted, &c., and 
they brought a writ of conspiracy. The writ was they confed- 
erated and conspired, also, &c. Wad. A man will have a writ 
of conspiracy although they (7. e., the conspirators) do nothing 
but confederate together, and he will recover damages. And 
they can be indicted of this, also. But for this that their griev- 
ance is several and they brought their writ in common, it was 
abated.’?! Next we come to the case of Sydenham v. Keilway 


(1574), which is reported as follows: — 

‘¢ Popham, Ch. J., cited a case to be resolved by all the Jus- 
tices, Anno. 16 Eliz. Sydenham v. Keilway, that where two 
conspire to indite one falsely, and the party is not indicted be- 
cause the jury had not sufficient evidence, but returned an 
‘ Ignoramus’ upon the bill, no (writ of) conspiracy lies, because 
he never was indicted nor acquitted; yet he may be indicted 


upon conspiracy at the common law for this false conspiracy 
and misdemeanor, which is punishable at the Common Law.’’ ? 

Ameridith’s Case, Moore, 562 (1599), was an information in 
Star Chamber for a conspiracy, under the 2nd paragraph of 33 
Edw. I., by certain of Ameridith’s tenants, who agreed among 
themselves to contribute to suits brought and to be brought re- 
specting certain freeholds and copyholds of inheritance. And 


1 The case is reported in Bellewe, terens’ Case. “ Rik’? was Sir Wm. 


Cas. temp. Ric. 11, at pp. 80 and 108. 
In these old cases it is sometimes dif- 
ficult to distinguish between argument 
of counsel and the remarks of the dif- 
erent judges. It is certain, however, 
in this case that ‘* Wad.’ was the John 
Wadham who received the coif in 1388, 
and in the same year was made judge 
of Common P’eas; resigning in 1398. 
See Dugdale, Orig. Jurid., 46. 

In any event his remarks were dic- 
tum, und were clearly overruled by 
Sydenham’s case, infra. This case is 
cited by Cukein his Gloss. on the Poul- 


Rickhill, Judge of Common Pleas, 
1389. He was charged with the cele- 
brated secret mission to the Duke of 
Gloucester, imprisoned at Calais (af- 
ter public announcement of the duke’s 
death), and secured a confession from 
the duke. The confession was pub- 
lished in a garbled form by the king; 
and for his actions in this connection 
Rickhill was impeached in 1399, but 
William was wise and had kept cop- 
ies; and so Parliament acquitted him. 
2 Cor. Jac. 7 (Case 9). 
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because they had no common interest in the lands so held 
‘¢*they were fined for the combination, and maintenance and the 
taking of obligations, one from the other.’’ Otherwise would 
it have been if ‘* by custom in which they all participated, in 
common ’’ their interest had been mutual. 

The case of Lord Grey of Groby, Moore, 738 (1607), in Star 
Chamber was one in which the lord complained of his tenants 
because they joined in the expense of a petition to the king on 
the customs of the manor. 

The court took the distinction between the case in which all 
tenants were interested in the same custom; and the case where 
the question was one of tenure. In the first they might share 
the expenses and not be guilty of the offense of maintenance ; 
but not in the second; because the tenure of one is not the 
tenure of all. And because the tenants claimed a custom that 
all the copyhold tenures descended for life to the eldest son of 
the deceased copy holder, or to his daughter, in default of a 
son; the court, by Popham, held that it was * an illegal com- 
bination.”’ 

This review exhausts, I believe, the cases on conspiracy from 
the Conquest to the Poulterers’ case (1611).1 

From these cases a distinction is to be noted as having been 
taken by King’s Bench, which was perfectly plain to the courts 
until the 18th century is reached, but which has been greatly 
misconceived since. 

The language of all the statutes requires the object of the 
conspiracy to have been completed; or, if not the precise 
language, yet the necessary implication; and this was the con- 
struction adhered to by the courts in cases of conspiracy, 
properly so called. That is to say: before several could be 


1[ say I believe the review to be amincd page by page. There are in it 


exhaustive; but those who are familiar 
with the Year Books well kuow huw 
defeciive are their indices. On these, 
however, I have necessarily reli d; 
except as to the Book of Assises, 
which is the great Book of the Pleas 
of the Crown, covering all of the long 
reign of Edw. III. This I have ex- 


some very interesting conspiracy cases 
deciding various questions; whether 
the commissioned justice could be a 
conspirator; the right to try one in 
the absence of the others, and the 
like. But none of tiucse touch the 
matter under discussion, namely: 
What is the essence of the offense. 
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appealed or indicted of a conspiracy to indict or appeal a man, 
the latter must have been acquitted legitimo modo. But in 27 
Ass. 34, 44 a new doctrine was announced; namely, that 
nothing need be ‘‘ put in ure’’ as to these conspiracies, for 
the agreement to be indictable; and they took this distinc- 
tion: a conspiracy is divided into two parts; (a) the agree- 
ment falsely and maliciously to, etc., (b) the execution of 
that agreement by an appeal or an indictment of the victim 
of the conspiracy. After having proceeded as far as (b) 
the conspirators were safe from an indictment for a ‘‘con- 
spiracy’’ (note the word) unless and until the victim were 
found ‘*not guilty’’ on the merits. It would not suffice for 
him to save himself on a point of law or even a successful 
plea of self-defense in an appeal of murder ; he must be Jegiti- 
mo modo acquitted. But suppose the parties had agreed to 
maintain each other, true or false; here surely must be an of- 
fense within the mischief of the statute. And so the judges 
made the division, above indicated; and said this false ‘‘ con- 
federacy’’ (a) was a crime; or, as we would say now, the com- 
pletion of it was but the ‘ overt act’’ of the confederacy, and 
the ‘‘ false confederacy ’’ without this overt act was punishable 
at common law. They did not for one moment conceive that 
every ‘*‘false confederacy’’ was punishable at common law, 
but only those confederacies which were the agreements prece- 
dent to the specified statutory conspiracies. 

The distinction was well understood by Coke and is especially 
insisted on by him in his comments on and summary of the Poul- 
terers’ case. Holt, C. J., observes the difference in the Best case 
(1691) infra; and it was not until well onin the 18th century 
that the distinction was ignored ; then text-writers and some 
courts seized upon the word confederacy, dislocated it from its 
connection, and tortured it into the meaning that ‘* confederacy, ”’ 
that is ‘‘ combination,’’ that is ‘* conspiracy’’ was a common 
law offense. Thus by an easy transition they concluded that 
all combinations were denounced as crimes by the common law. 

The proposition is so important that I shall try to restate it: 
By various statutes passed chiefly by Edw. I. certain specific com- 
binations were made criminal, and designated by the Ordinance 


| 
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33 Edw. I. as ‘*conspiracies.”’ But by the letter of, or by nec- 
essary implication from the previous statutes relating to the same 
offenses, before conspirators could be punished for their crime, 
the crime itself must have been completedjby the full carrying 
out of the objects of the combination; that is, the suit must 
have been maintained and lost by the conspirators, or the victim 
of the appeal or indictment must have been tried and acquitted 
of the false charge. Then, and not until then, under the stat- 
utes, were the conspirators liable criminally. Now this did not 
adequately meet the evil, and so the judges of Edw. III. carved out 
of those statutes a lesser offense, namely: a ‘* confederacy; ”” 
and they punished the combination, if it were discovered in time, 
before it had fully ripened into the full conspiracy. But these 
punishable ‘* confederacies’’ were only the combinations de- 
nounced by 33 Edw. I.; those and none others.! 

The text-writers before Coke’s time give no hint of conspira- 
cies outside of the statutes. 

Staundford, who was a Common Pleas judge in Elizabeth’s 
reign, published or wrote his Pleas of the Crown in the latter 


part of the sixteenth century.? He gives quite a disquisition on . 


conspiracy, mostly taken up with the civil writ. He has not 
the faintest notion that there is any common-law offense outside 
of the Edwardian statutes; but asserts the writ lay at common 
law, as well on an acquittal on an appeal as on acquittal on an 
indictment; and this notwithstanding West. 2, c¢.12. This isa 
very different thing from saying that conspiracy is a common- 
law crime; for as soon as the statute makes an act a crime, then 
one who is injured subsequently by that act would, probably, at 
common law, have his civil remedy, on the principle of ‘* wbi jus, 
ibi remedium.’’ At any rate Staunford sticks to the statutory 
offense. 

The earliest text-book mentioning conspiracy in its expanded 
sense is Termes de la Ley, which contains, in the editions sub- 


1 Adding, of course, the wool must have been an earlier edition or 
merchants conspiracy; 27 E. 3, s.2. this must have been posthumous, for 
c. 25. he took the coif in 1553. Coke did not 

2 The only edition to whichI have assume it till 1606. 
ac-es3 was published in 1607. There 


avr 
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sequent to the Poulterers’ case, a condensed statement of that 
case and Coke’s glosses thereon; but the edition of 1579 con- 
tains only a copy of 33 Edw. 1, some references to statutes on 
Conspiracy of Edw. 3, Hen. 5, 6 and 7 and a short account of 
the villainous judgment. In the edition of 1629, the matter of 
the Poulterers’ case is indicated as new since the previous 
edition. 

Rolle’s Abridgment referz only to 33 Edw. 1, and to the case 
of 27 Ass. 34. Fitzherbert, a judge of Common Pleas, is to 
the same effect in his Natura Brevium written in 1519. 

In all save one of the precedents contained in the Register 
Brevium the allegations relate to agreements to cause the plain- 
tiffs to be arrested or indicted on some false criminal charge; 
the exception being a conspiracy to assert title in a dwelling 
belonging to M., by which M. had been brought before the 
court and despoiled and impoverished by the litigation; a case 
of maintenance. This last precedent concludes in stating the 
conspiracy, as do the others in which the formal conclusion is 
given, to have been ‘ against the form of the statute ’’ or 
King’s ordinance.1 The particular case was of course against 
the maintenance statutes. 

Thus we find in the four centuries, from 1200 to 1611, an 
unbroken, uncontradicted line of authorities; of forms of writs; 
of opinions of text-writers (save only the ‘* fables of the Mir- 
ror ’’) agreeing on the proposition that 33 Edw. 1, was indeed 
the ‘‘final definition of conspirators ’’ and that beyond its 
content conspiracy did not exist. 

Hawkins published his Pleas of the Crown in 1717 and in 
volume 1, Ch. 72, he states that ‘‘ there can be no doubt but 
(sic) that all confederacies whatsoever wrongfully to prejudice 
athird person are highly criminal at common law; ’’ a radical 
departure indeed from settled doctrine, if we are to consider 
*‘confederacies ’’ as equivalent to ‘‘ conspiracies; ’’ but intel- 
ligible and proper if Hawkins was keeping in mind the distine- 
tion made by the early judges between the two crimes. If he 


1 Reg. Brev. “‘ De Conspiratione,” p. 134, Ed. of 1687. This strikes me 
as practically decisive of the question. 
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meant the former then he is absolutely unsupported by a single 
cases cited by him.! 

If, however, Hawkins had in his mind the old distinction 
between ‘*confederacy’’ and ‘‘ conspiracy,’’ his statement of 
the law is well enough; for by it he could have meant only to 
say that all ‘* confederacies ’’ wrongfully to indict or cause to 
indict, falsely to maintain pleas, etc., as defined in 33 Edw. I., 
are highly criminal at common law. These ‘‘ confederacies ”’ 
are truly ‘* wrongfully to prejudice a third person,’’ but the 
‘¢ prejudice ’’ is only that prejudice which is defined in the Ed- 
wardian statutes. So Thorp understood it in 1354; so Coke in 
1611, and so, I believe, did Hawkins in 1717. Either that, or 
Hawkins is open to the criticism of stating a proposition not 
only unsupported by his authorities, but in flat contradiction of 
them and baldly untrue. Modern enthusiasts on conspiracy may 
take either horn. 

Having misconceived the ancient distinction between confed- 
eracy and conspiracy, the advocates of the common law theory 
seek to strengthen their position by appealing to the great name 
and reputation of Lord Coke. Coke certainly has said, more 
than once, that champerty, maintenance and conspiracy were ~ 
offenses at common law independent of statute, and these 
statements have usually been deemed conclusive of the law; so 
that in this century a lawyer attacking them for the first time 
comes dangerously near the line of ridicule. He may quote 
Lord Campbell’s statement as to Coke’s ignorance of and con- 
tempt for science and literature; he may quote Sir James Fitz- 
james Stephen’s characterization of Coke’s disorderly mentality, 


1 He cites 27 Ass. 34, 44; Grey of acquitted. Plaintiff recovered dam- 
Croby’s case; Poulterers’ case; the ages below, and judgment was affirmed 


Bastardy cases (Timberly and the 
others); Starling’s case; Best’s case; 
and Saville v. Roberts, all of which are 
herein elsewhere stated, save Saville v. 
Robert, reported in Holt, 150; 1 Ld. 
Raym. 374-5 Mod. 394, 405; 1 Salk. 
13; and Carth. 416 (1699). This was 
case in the nature of a writ of con- 
spiracy for falsely conspiring to indict 
Roberts for a riot, whereof he was 


in King’s Bench. Lord Ch. J. Holt 
drew the distinction between case in 
the nature of conspiracy and the 
ancient writ of conspiracy, saying the 
latter would lie only where the con- 
spiracy had been to indict of a treason 
or felony. Hawkins’ later editors add 
Cope and Tailors of Cambridge and 
Edwards cases. 
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his inability to analyze the commonest words, and his inaccuracy 
with respect to his authorities; and he may point out with Prof. 
Maitland (the greatest living authority on medieval English 
law) Coke’s credulity with respect to alleged ancient law 
writers; and still the almost irresistible weight of that great 
name will crush the venturesome critic.1 

This much only can I say: we have before us all the material 
accessible to him and very much more; we have the advantage 
of three centuries of evolution of the human mind, with all that 
that implies in the way of freedom from superstition, analytical 
habits of thought and an immensely broadened intellectual 
horizon. It rests with each man to think for himself. 

I have asserted that prior to Edw. I. the legal concept of a 
crime of combination, without any further act, existed in no 
other system of jurisprudence. It did not get into the English 
system through Azo from the Roman Law to Bracton; nor did 
it arrive with William from Normandy ; no student from Bologna, 
Paris, Pisa, Padua or Salamanca brought it back to England; 
nor did it come down from the Anglo-Saxons. Coke did not 
know it as a common law doctrine from the cases, for it is not 
in the books now extant and in print, containing many more 
precedents in the formative period of the common law than he 
had access to. This I submit is a strong argument against its 
common law origin. 

If it was already a known offense at common law in Edward’s 
reign why did that lawgiver legislate so much and so often on 
the subject? That was not an era of making acts of the legis- 
lature ‘‘ while you wait.’’ An ordinance was a thing of moment, 
a thing thought about; and yet on these topics this ‘* English 
Justinian ’’ caused to be enacted eight separate statutes; more 
than on any other subject in the whole range of his legislation. 
If all this (and much more as some will have it) existed in the 
breasts of his justices, why trouble himself and the new born 
parliament with the matter? 

Coke cites the Mirror and the Mirror only.? As well might a 


11 Campb. Lives C. J. 838; 2 Introd. to Mirror, ‘ Seld. Soc., 
Stephen Hist. Eng. Cr. Law, 205, 206; p. X. 
2 2 Inst. 383-4, 562. 
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lawyer nowadays cite the Comic Blackstone. It would certainly 
raise no presumptionthat his proposition is true; whatever else it 
might bring about. In the note on page 383 of 2 Inst. will be 
found the origin of Lord Coke’s error as to the common law 
nature of conspiracy. He says that he has read that Henry I. mit- 
igated the pre-existing severity of the common law as to conspi- 
racy, and comments for half a page on the matter. He cites the 
Mirror, de Hom. c. 4. The passage referred to will be found in 
the Sel. Soc. Ed. of that book at p. 136; and there the author 
of the Mirror tells of this law of Henry I. which Coke cites. 
Now if there is one point on which the author of the Mirror 
1s strong, it is history and ancient legislation. True, his historical 
statements and his alleged legislative acts were mostly never 
heard of by any other person, and do not exist in any printed 
_book or known manuscript now extant; but what of that? Has 
he not the same right to compose histories as Geoffrey of Mon- 
mouth or Baron Munchausen? He tells how Alfred the Great 
hanged forty-four of his judges in one single year for their false 
judgments. He even gives the names of the judges and the 
name of each case in which the false judgment was rendered 
(p. 166). Some of these names are Scandinavian, and some ~ 
Norman, but that is a mere detail. It appears, also, that the 
trial by jury was in full blast in Alfred’stime. The Mirror says 
so, pp. 166 et seg. There is also some wonderful news about 
the laws of Leuthfred and Thurmod (pp. 107, 152), and jury 
trials in their time, whenever that might have been. Nobody 
else ever heard of those lawgivers; but that also is a 
detail, perhaps thrown in, as the playwright says, ‘‘ to 
add versimilitude to an otherwise bald and uninteresting 
narrative.”’ 

_ The Mirror has in it a good deal of literal transcript from 
Bracton; and here, it is needless to say, its author speaks law. 
He also tells us some ‘“‘ common law.’’ For example: a land- 
lord cannot distrain his tenant’s movables for rent in arrear; 


1 The book was written between seemed to be a crank on the subject of 
1285 and 1290,and we know of the ‘“ unjust judges,” and fills a large part 
great judicial scandal of 1289. Horn, of his treatise with denunciations of 
the supposed author of the Mirror, them. 
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leases for more than forty years are void; rent reserved, 
in excess of one-fourth the annual value of the land, is 
illegal.! 
I have devoted some space to the Mirror, for, as an authority, 
except when otherwise corroborated, it is worthless; and its 
author simply ajromancer with a hobby. If my Lord Coke 
was deceived by a plain liar, then it is neither fair or lawyer- 
like to use his name to bolster up the fraud.? But although 
Coke insists on the common law origin of conspiracy, cham- 
perty and maintenance, he was as far from subscribing to 
the modern doctrine of ‘* common law conspiracy ’’ as was 
William de Thorp. He says a conspiracy is an agreement 
falsely to appeal a man of a felony (3 Inst. 143) and he does 
not go one single step further. Neither do Rolle nor Fitz- 
herbert nor Staundford nor Blackstone. They leave that to 
later text-writers and judges. 

- Butif conspiracy was a crime independent of statute, here is , 
a curious thing. In 13 Ed. I., C. 12, we find a complaint that 
certain men procure straw men to indict, and then, if there is an 
acquittal, the ‘‘ abettors’’ go free. And so the king will have 
the abettors punished. And how? Not by the villainous | 


judgment, but by imprisonment and restitution of damages.’ 


This is strange. If there were a common law of conspiracy, 
one would say there was no need of this statute; it would 


1 The Mirror, 7 Seld. Soc. 129, 75. 
The introduction to the Selden Society 
edition of the Mirror by Prof. Mait- 
land is intensely interesting. Every 
lawyer desirous of knowing at first 
hand something of early English law 
should join this society. It costs only 
a guinea a year. Its American Secre- 
tary is Mr. R. W. Hale, 10 Tremont 
street, Boston. It does not speak 
well for our bar, that it is not better 
represented in the society. I but 
follow in this suggestion the advice 
of the late lamented Prof. Thayer. 


VOL. XXXVII. 


2 As Prof. Maitland points in his 
introduction, Coke read the book 
with avidity and filled his institutes 
with citations therefrom, tothe great 
harm of “ the sober study of English 
legal history.’? Coke’s final opinion 
of the book was that “most of it 
was written long before the Conquest 
* * * yet many things were added 
thereunto by Horne, a learned and 
discreet man * * * in the reign 
of E. I.” Coke Preface to 10 
Rep. 
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only have been necessary to appeal the first appellor and his 
abettor of a conspiracy, and on conviction hale them to prison, 
raze their houses, dig up their trees, and deprive them of their 
free law and their children of their inheritance.! 

And yet again, every student of English history knows how 
jealously the staples, especially wool, were guarded; how much 
they were legislated about, how valuable to Henry III. and Edw. 
I. for purposes of revenue; yet we read nothing about conspira- 
cies to engross the staples, nor to export them, nor to injure 
them until 27 E. III., when the statute was passed punishing con- 
spiracies and confederacies relating to them; and at once there- 
after in the Articles of Inquest in 27 Ass. 44; we find the 
justices ordered to inquire concerning merchants who conspire 
to affect the price of wool. Yet had conspiracy been a common 
law offense would we not rather expect to find some mention of 
it, as touching the staple, before that time? 

Coke says one proof of its common law origin is that no pun- 
ishment was denounced by 33 E. I., and yet we find cases in 
which the villainous judgment has been suffered, this being a 
common law punishment.? But that was the ordinary judgment 
of attaint following every felony unless otherwise provided. It - 
was so in Glanville’s time one hundred years before the Ordi- 
nance of Conspirators.® 

These arguments, it is true, are largely negative; but what 
shall be said of the two express decisions that it is no conspiracy 
to agree to imprison a man till he shall pay a fine, nor to agree 
to forge a deed and put the same in evidence? The former 
implies an assault and battery and extortion of money; the 
other, while at that time forgery of a private seal or deed was 


1 27 Ass. 59; 47 Ass. 11, the “ Vil- 
lainous judzgment.’”? That is a com- 
prehensive enough punishment surely. 
And, moreover, why provide that 
the acquitted appellee should have 
his damages, if the writ of con- 
spiracy already existed? The more 
rational view is that when the evil 


was invented, Edward met it with a 
Statute; as it grew, so he strove the 
more to abate it. The Stat. 13 Edw. 
I., being inadequate he passed the 
20th; that still being faulty he en 
acted the 28th and then the 33rd. 

2 3 Inst. 143. 

8 Glanv. bk. 7, Ch. 17. 
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a minor offense, necessarily implies the perversion of justice by 
indirect means.! 

Fairly considered these decisions mean that it was not a con- 
spiracy at common law to combine to commit a crime, even 
though the agreement, in the language of Hawkins, may be 
wrongfully to prejudice a third person.’’ 

Lastly, the statute of 33 Edward I. says concerning itself 
that it is the ** final definition’’ of conspirators. The original 
version is ‘* [sta ordinatio et finalis deffinicio consp. &c.”’ 

The rule with respect to statutes declaratory of the common 
law is that if they are ‘‘ made in the affirmative without any 
negative expressed or implied’’ they do ‘‘ not take away the 
common law.’’ ? 

The modern notion with many is that outside of the Ed- 
wardian statutes there is a great mass of common law on con- 
spiracy which may be drawn on as the tastes or prejudices of 
courts may suggest. But the statute expressly provides that its 
definition is ‘‘ final,’’ or in the original, ‘* finalis.’’ Finalis is 


a post-classical adjective, the primary meaning of which has 
only secondarily does it connote an 


reference to ‘* boundaries ;”” 
ultimate point of time.’ 
Can it be said that there is no ‘‘ negative implied ’’ in this 
expression? [If it is ‘‘ final,’’ if its boundaries are fixed, if the 
object (the definition) is completed, how can it be said that 
there is anything left beyond and outside of the statute touching 
the same subject-matter? Certainly Coke, to whom these 
moderns appeal, never for a moment imagined a conspiracy 
outside of the statutes. True, he speaks in Poulterers’ case of 
conspiracies among merchants, in support of his argument that 


1Y. B. 24 E.3, 75; Y. B. 39 E. 3, 
13a. While forgery of the king’s seal 
was t eason, yet common forgery is 
punished rather incidentally in cou:se 
of civil actions by imprisonment. 
Bract. N. B., case 934. Actions for 
fraud by forgery seem to be founded 
on 1 Hen. 5, c. 3; see 2 Pollock & M. 
540. It is not until 5 Eliz.,c. 14 (1563), 
that the offense is made a felony. 


2 2 Inst. 200. 

8 See Papin, Dig., 10,1,11. Such 
too is the meaning of the English 
‘‘final.”?’ Had Edward meant final in 
point of time he should properly have 
used “last”? or “ ultimate,’? which 
imply succession, while “ final’’ re- 
spects the completion of the object. 
Crabb’s Eng. Syn. tit. “last.” 
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the confederacy is punishable without any execution, but he 
was wellaware of the statute of 27 E. III., s. 2, c. 25, making it 
a crime for merchants to conspire concerning wool and the 
staples.! 

He says: ‘*Conspiracie is a consultation and agreement be- 
tween two or more to appeale or indict an innocent falsely, etc. ; ”’ 
and he sums up his understanding of the Poulterers’ case thus: 
‘* Nota reader these confederacies, punishable by law, before 
they are executed, ought to have four incidents: It ought to be 
declared by some manner of prosecution, as in this case it was, 
either by the making of bonds or promises oneto the other. 2. 
It ought to be malicious, as for unjust revenge, etc. 3. It 
ought to be false against an innocent. 4. It ought to be out of 
court voluntarily ’’ (italics mine). Certainly all this does not 
get very far away from Edward’s definition. Yet he is con- 
stantly appealed to as authority for the proposition that an 
agreement may be a criminal conspiracy, though neither end nor 
means be criminal. 

We come now to celebrated Poulterers’ case, decided in Star 
Chamber in 1611.? 

This is made to father all the modern judge-made law of con- 
spiracy, and hence it is worth while to state it fully. 

One Stone had incurred the enmity of certain poulterers in 
London; and, accordingly, for revenge, they conspired to indict 
him for a capital felony. They caused him to be arrested and 
bound over by a justice of the peace to the grand jury. Evi- 
dence was given by the conspirators before the grand jury, and 
that body returned the bill « ignoramus.”” Whereupon Stone 
sued out his writ of conspiracy in Star Chamber, and the ques- 
tion was, did the writ lie where the party appealed had not been 
regularly acquitted (legitimo modo acquietatus, as the books 
say). It was held that the bill was maintainable. Coke, in 
commenting on this decision, cites Sydenham’s case and admits 
that the action does not lie unless the party be indicted and 


1 He sets it out and comments at 2 9 Rep. 55. 
large on it in 3 Inst., 95, 195. 
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_egitimo modo acquietatus ; then he refers to the criminal prose- 
cution in 27 Ass. 34, 44; then to item 6 of same assizes direct- 
ing inquiry of conspirators who agree falsely to indict or acquit 
(should be ‘*and’’); then to conspiracies among wool mer- 
chants; and then to the case in 19 R. 2, br. 926, in which the 
dictum occurs that the writ will lie though nothing be put in ex- 
ecution. This argument does not justify, on the authorities, the 
conclusion of Star Chamber in the main case; for, sifted down, 
there remains the express decision of King’s Bench in 
Sydenham’s case, that the writ does not lie till after ac- 
quittal, and opposed to it only the dictum of Wadham in the 
case 19 R. 2. 

However, Coke was seeking to justify the usurpation of juris- 
diction by his beloved Star Chamber. He began sitting there 
himself some fifteen years later, and was noted for his high- 
handed and oppressive acts, as a Star Chamber judge.! 

Thus far the cases and the statutes show the following : — 

1st. That it was a criminal offense by various statutes to 
conspire to indict falsely, to commit embracery; to commit 
champerty ; to commit maintenance; to disturb the price of the 
staples. 

2d. That, in its criminal aspect, ‘‘ conspiracy,’’ properly so- 
called, could not be punished until the object had been completed ; 
as, e. g., until the appellee of a felony had been acquitted. 

3d. That, in its criminal aspect, men might be punished for a 
confederacy ’’ which was the agreement preliminary to the 
statutory ‘‘ conspiracy ’’ though nothing had been put ** in ure; ”’ 
this latter being a common-law offense, separate from the ‘* con- 
spiracy ;’’ which was but the overt act of the confederacy. 

4th. No civil action lay by the appellee until after he had been 
acquitted legitimo modo; this upon the doctrine of Bracton: 
**ubi factum nullum, ibi forcia nulla.”’ 

5th. That there is no syllable in extant books (except in the 
discredited Mirror) or manuscripts of any other or different doc- 
trine, or of any other or different conspiracies, from 1066 to the 


1 See 1 Campb. Lives C. J. 8053 
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Poulterers’ case in Star Chamber, in 1611, overruling Syden- 
ham’s case (1574) in King’s Bench.! 

6th. That there is express authority that it was no crime to 
conspire to forge a deed of release and put the same in evidence. 
Nor was it conspiracy for two to combine to assault and imprison 
a man to force him to pay a fine or ransom.? ; 

It is manifest, therefore, that the Star Chamber decision in 
Poulterers’ case not only overruled Sydenham’s case, but that it 
marks a new and dangerous departure from the previous law. 
The departure is in itself not great, even with Lord Coke’s rather 
free comments; for he strictly limits conspiracies to statutory 
offenses; but it opened the doors of Star Chamber, and soon a 
crowd of litigants pressed through, with the result that the law 
of conspiracy began rapidly to enlarge. 

Let us see how the historian of that tribunal viewed the work. 
In Hudson’s treatise on the Court of Star Chamber (2 Collect. 
Jurid. 104, 105) we} find the following language: ‘I will con- 
clude the particular offense which I shall speak of;with this great 
offense of conspiracy rarely heard of in former times, but in our 
age grown frequent and familiar. And herein some questions 
have arisen; as in the case betwixt Rochester and Solm it was 
questioned, whether if the party is legitimo modo acquietatus, 
he may sue in this court (Star Chamber) for conspiracy? for 
Sir Edward Coke would have maintained, that after his acquittal 
he was to prefer his indictment at the common law, where con- 
spirators ;were to have their villainies judged. But the Lord 
Egerton did gravely confute that opinion, and open the juris- 
diction of this court, manifesting that notwithstanding the party 
might have his indictment, yet that excludeth not the court of 
jurisdiction; for in all cases of force and fraud an indictment 
lieth at the common law; yet this court will proceed for the 
king also. * * * But when the party is indicted, and not - 


1 When Sydenham’s case wasde- for fifteen years, he must also have 
cided Catlyne was Chief Justice. He been scrupulously honest. 1 Campb. 
had a high reputation for learningand Lives C. J., 199. 
ability; and as he died poor, in that — 2Y. B. 39 E. 38,18 a; Y. B. 24 
age, after having been Chief Justice Edw. 3, 75. 
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legitimo modo acquietatus, then can no conspiracy lie, as it was 
adjudged in Daniel Wright’s case. And therefore in the case 
of Baker v. Hall and alderman Lumley and others for prose- 
cuting an indictment against him upon the Stat..3 H.7 for 
taking a woman against her will and marrying her, which indict- 
ment he avoided by error, and upon hearing it was adjudged 
that he could not prosecute a conspiracy. Otherwise it is if the 
party be never indicted, and that either the malice of tae 
adversary cannot prevail to have the indictment found, as it was 
in the Poulterers’ case, or the plot be discovered before it came 
so far, as it was in the case of Sir Anthony Ashley. In both 
these cases conspiracy will lie in this court; and yet no action or 
indictment will lie at the common law, unless the party be indicted, 
yea and acquitted also’’ (Ital.mine). ‘* Thus then out of these 
judgments it appears that this court hath jurisdiction in all cases 
of conspiracy where the common law hath any, and in divers 
cases further than the common law’’ (Ital. mine). 

In a note to treatise it is stated over the hand of Finch (Ch. J., 
of C. P. 11 Car. 1): That Hudson was ‘‘ one very much practiced, 
and of great experience in the Star Chamber and my affectionate 
friend.’’ The book was written about 1625. 

Here then is one fruitful source of error which has tended to 
mislead our courts. Think of American judges following Star 
Chamber precedents; Star Chamber methods ’’ having been 
the synonym of all that is abhorrent to free institutions since 
the settlement at Jamestown; a court which expressly held it 
was not bound by common law. Hallam says of its judges that 
they ‘‘ sat, like famished birds of prey, with keen eyes and 
bended talons, eager to supply for a moment, by some wretch’s 
ruin, the craving emptiness of the exchequer.’ ! 

The greater the truth, the greater the libel, is good Star 
Chamber doctrine; why not follow that worthy old principle to 
replenish the exchequer.2, Why not fine a few jurors £3,000. 
each as was done by Star Chamber in Throckmorton’s case;* or 
punish (by fines of course, with lopping off ears as incidents) 
for breaches of proclamation? ¢ 


1 1 Hall. Const. Hist. 443. 5 Hudson, l. c., p. 72. 
2? Hudson, c. 102. * Hudson, l. c. 107; Hall, 1. c. 441. 
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Another source of fruitful error of American courts, has been 
the rulings of the Court of the Exchequer, which by 38 H. 8, 
c. 39, had jurisdiction to punish, at discretion, all trespasses, 
deceits, negligences, defaults, contempts, offenses and other 
things in which the king should be the only complainant; and 
that King Henry VIII.! 

Finally, when Star Chamber was abolished in 1641, King’s 
Bench took over an undefined portion of its jurisdiction. Lord 
Mansfield said so, and added! that King’s Bench was ‘ the 
general censor and guardian of the public manners.’’ I know 
of no court in this country which has dared to assume such 
powers. 

Yet we find the decisions of all three of these courts cited in 
this country indiscriminately, for the more part, long after 1607, 
when they, in any event, can be persuasive only, and often with 
reckless disregard of the fact that the English decision is predi- 
cated on some express statute which, after the manner of En- 
glish judges prior to 1800, is not cited in the opinion. All that 
seems to be necessary is to find a case in point on the facts and 
then blindly follow it.? 

And the foregoing completes the survey of the English law on 
our topic up to and shortly after the fourth year of James I.; 
the year of the first settlement in Virginia, 1607; the year-at 
which most of our States put the statutory limit of their adop- 
tion of the common law. Subsequent to that date English pre- 
cedents are persuasive merely; they are ‘‘no more than the 
opinions of respectable lawyers on the other side of the Atlantic.’’® 

A cursory examination of those latter authorities, however, 
will conduce to the better understanding of our own cases. 


1 Jones v. Randall, Lofft. 383. 

2 Take Le Roy v. Starling, 1 Sid: 
174 (1665), for instance. Some brew- 
ers cut the price of beer and were fined 
200 marks each for doing it; fined for 
competition (think of it!) because the 
court feared Charles II. would lose his 
revenue. That is the blunt English 
of that case. Yet you will find it cited 
and approved by coart after court in 


this country, with endless twaddle 
about the ‘‘ public mischief,’’ ani the 
like. There was no public mischief 
about it. A profligate king was 
squandering his revenues on his vices 
and a subservient court sought to keep 
him in funds without the aid of a 
parliament. 

8 Sen. Spencer in Lambert Peo- 
ple, 9 Cow. 578, 590. 
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In Timberly and Childe (or Kimberty) 1663,! the conspiracy 
was to charge one with being the father of a bastard child. On 
motion to quash the indictment on the ground that the charge 
was cognizable only by the spiritual courts, and hence a common 
law court had no jurisdiction of a conspiracy to prefer such a 
charge: Twisden, J., said the charge was inquirable by the 
justices of the peace. The motion was overruled, and so later 
was the motion in arrest. 

In a similar case in 1674 the same court stayed the judgment 
on the information, after conviction. This because the con- 
spiracy was to extort money and not to charge with an offense. 

In 1691, the court, while Holt was Chief Justice, held it to 
be a criminal conspiracy to agree to charge one with being the 
father of a bastard, though such charge was cognizable only in 
the spiritual court, and though no charge was actually made in 
such court.® 

These cases are within the letter of the Edwardian statutes, 
for the agreement is to prosecute before some court though it 
may not have been a court of common law; also they tend to 
pervert justice, and are hence obnoxious to the numerous main- 
tenance statutes. 

An extension of this doctrine, which, though not strictly within 
the letter, is yet within the mischief, of the old statutes, is found 
in that class of cases punishing all combinations tending to per- 
vert justice by indirect means; as, for example, to influence the 
court by false affidavits repecting repairs of roads; to procure 
the marriage of a chancery ward; to steal a chancery ward; to 
buy off witnesses; to impersonate a man and marry in his name 
in order, afterwards, to raise a specious title to his property.‘ 

A clear departure from ancient doctrine was established by that 
line of cases holding the combination to commit any crime to be ~ 
punishable; as, e. g., to obtain money for procuring a public 


1 Reported in 1 Sid. 68; 1 Lev. 62; 619 (1796); Rex v. Locker et al., 5 
1 Keb. 208, 254. Esp. 107 (1804); Wade v. Broughton, 

2 Green v. Turnor, 3 Keb. 399. 8 Ves. & B. 172 (1814); Reg. v. Hamp 

3 Queen v. Best, Holt. 151; 1 Salk. et al., 6 Cox, 167 (1852); Rex ». 
174; 2 Ld. Raym. 1167. Robinson, 1 Leach, 37 (1744). 

4 Rex v. Mawbey etal., 6T. 


58 37 AMERICAN LAW REVIEW. 


office; to poison horses; to poison; to forge; to steal; to in- 
duce an apprentice to injure his master’s goods.! 

A departure more radical still is to be noted in those cases de- 
claring criminal all combinations to commit acts violative of pub- 
lic decency or public morals. These proceeded on the theory 
that the Court of King’s Bench was custos morum ; ? which is not 
a common-law principle, but a clear arrogation of jurisdiction by 
King’s Bench, on authority of Lord Mansfield. 

An early case (1674) started the courts off on another tangent, 
and became the standing precedent for perhaps the largest class 
of so-called criminal conspiracies of modern times. I mean 
Thode’s case.* 

As the case is reported in Ventris, it is stated to be an infor- 
mation for a conspiracy to entice J. S. to play and to cheat him 
with false dice; and this was done, whereby he lost £70. 
Thode came in, pleaded, and was found guilty; the others came 
not. Motion in arrest was overruled, and ‘‘ Wylde said the dif- 
ference was where the ‘ villianous judgment’ was to be given; 
and where the conspiracy was laid only by way of aggravation, 
as in this case.”’ : 

The distinction is very well, if it were meant thereby that Thode 
and his pals were indicted for a cheat accomplished by cogged 
dice (which was an indictable offense at common law), and the 
allegation of conspiracy was added merely to aggravate the 
charge, the substance of which -still remained the cheat; in 
which event it is not a conspiracy case at all. And this does 
really seem to be the ruling of the court. The indictment is not 
preserved, and so the point must remain to be determined by the 
language of the opinions. As reported in Keble the case is cer- 
tainly thatof a cheat and not a conspiracy. I transcribe the 
report in full: — 

‘* Dominus Rex v. Thode and brothers Bennet & Tonson, 3 


1 Reg. v. Pollman et al., 2 Campb. 2 Rex v. Delaval et al.,3 Burr. 1434 
229 (1809); Rex v. King et al., 2 (1763); Reg. v. Haslam et al., 1 Deni- 
Chitty R., 217 (1820); Maudesley’s son, 73 (1851); Reg. v. Howell et al., 
Case, 1 Lew. 51 (1830); Reg. v. Brit- 4F. & F. 160 (1864), Nisi Prius. 
qtin et al., 3 Cox, 76 (1848); Reg. v. 8 Reported 1 Vent. 234; 8 Keble, 
Taylor, 25 L. T. (N. 8.) 75 (1871); 111. 

Rex v. Cope, 1 Stra. 144 (1719). 
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Keble, 111 (24 Car. 2, B. R.). ‘* Information for enticing 
Wingfield to play with Thode and deceptive putting false dice 
on him and won 70/. in gold, Bennet is found not guilty, the 
rest have not yet pleaded, and only Thode found guilty, and 
Saunders excepted in an arrest of judgment, that being all by 
way of conspiracy one alone cannot be guilty, but per curiam on 
an action upon the case for deceit, conspiratione inde Habita, 
one may be convicted alone, but when its action upon the case 
quod conspiraverunt, one alone cannot be convict; but here 
being no pleading by the rest, nor no default by the plaintiff, 
Judgment may be given against one: So where it is that they 
did conspire to get the party found guilty to play with W. and 
that he deceptive cheated at play, it’s well enough, which the 
court agreed’on, F. N. B. Tit. conspiratione but the parties agreed 
to try it as (to) the brother.”’ 

This is a case of a cheat at common law, with false tokens, to 
wit, the cogged dice, and the conspiracy is only by way of 
aggravation (a very common pleading in the 17th century) ; and 
so it is not a precedent for conspiracy cases at all, though very 
often cited as such. The reference to Fitzherbert does not tend 
in the remotest way to sustain the doctrine that a conspiracy to 
cheat is a crime. 

But whether the Thode case was a true conspiracy or not, it 
has been largely accepted as having established the doctrine that 
combinations to cheat, where the means are neither false tokens 
nor false weights nor false measures, are criminal conspiracies, 
and punishable, though the cheat never be effected and though 
such a cheat consummated by an individual is not an offense.! 

Some American courts have cited the case of the Journeyman 
Tailors of Cambridge? as an authority that a combination 
to do an unlawful act is criminal though the act, if done by an 
individual, is not punishable. There were statutes making it 
criminal for tailors and certain other artisans to combine to raise 


1 Rex v. Wheatly, 2 Burr. 1127, Hamilton, 7C. & P. 448 (1836). This 
Some of these conspiracies are: Rex doctrine is generally repudiated in the 
v. Brisac, 4 East, 164 (1808); Rex v. United States. 

Gill, 2 B. & Ald. 204 (1818); Rex ». 2 8 Mod. 10 (1721). 
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wages. In this case, however, the indictment did not conclude 
against the form of the statute; but when that point was raised 
the court said the gist was the conspiracy, and so the crime was 
an offense at common law; which is sound under 27 Ass. 34, 
44. The court then proceeds to say: ‘*A conspiracy of any 
kind is illegal, though the matter about which they conspired 
might have been lawful for them or any of them to do, if they 
had not conspired to do it; ’’ citing Tubwomen’scase. This last 
mischievous declaration was obiter merely, and is absolutely un- 
supported in authority, but it has done its evil work in corrupt- 
ing the law.? 

A case of doubtful authority was decided by King’s Bench in 
1783, in which several were indicted for a combination to 
‘¢impoverish ’’ the prosecutor (probably a master tailor) ‘* by 
indirect means,’’ the means not being further set out. In 
holding the indictment sufficient, Lord Mansfield said for the 
court that while an individual might sell his goods for what 
price he pleased, yet several might not combine to hold up 


_prices.® 


In Rex v. Turner‘ Lord Ellenborough commenting on the 
Eccles case said it was determined on the ground of restraint of 


12 & 3 Edw. 6, c. 15; 5 Eliz., c. 4. 

2 IT havesaid above that it was proper 
for the indictment to conclude against 
the peace, etc., for that the conspiracy 
was a common law offense. A mo- 
ment’s consideration will show that 
this in no manner contradicts my 
argument against common law con- 
spiracies. Edward I. defined certain 
acts as conspiracies. Now the judges 
said in 27 Ass. 84, 44, that though 
*¢ nothing be put in ure’’ yet was the 
crime complete on the agreement. That 
is, where two agreed to maintain each 
other’s quarrels true or false (a thing 
within the statute) though they did 
nothing more, that was a crime, or as 
we now express it, the crime was 
complete on the meeting of the minds. 
This is common law doctrine. Now 
in the Tuilor’s case the statute de- 


nounced combinations to raise wages, 
and at once the common law doctrine 
attached, and the combination to raise 
wages became indictable, though 
‘‘nothing be put inure.’? Thisis avery 
different thing from saying that it was 
acrime at common law to combine to 
raise wages, for it was no such thing. 
It may be well doubted if the court 
ever made the obiter remark in the 
report. Sir William Burrows said of 
that series of reports (modern) it was 
a ‘*miserable bad book; and again 
when 8 Mod. was cited: “ The court 
treated that book with the contempt 
it deserved and they all agreed that 
the case was wrong stated.”” Rex v. 
Williams, 1 Burr. 386; Rex v. Harri- 
son, 3 Burr. 1822, 1326. 
3 Rex v. Eccles, 1 Leach, 274. 
4 13 East, 228. 
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trade; but Lord Mansfield’s language would rather indicate that 
it involved a disturbance of the market. If it was decided on 
the ground of ‘‘ impoverishing ’’ an individual it is opposed to 
Starling’s case. To combine to disturb prices, however, was 
an ancient statutory offense.! 

A unique case (but one now often cited) is Le Roy v. Starling,’ 
sometimes called the Tubwomen’s case, in which certain brewers 
were indicted, because they conspired ‘* to depress the gallon 
trade; ’’ whereby they would impoverish the farmers of the 
king’s excise; whereby they would be unable to pay that 
chosen vessel of the Lord, Charles II., his revenues, which he 
so greatly needed for affairs of State and other affaires. The 
case was several times argued before the King’s Bench, and it 
was urged that it was no offense ‘‘ to depauperate others with 
intent to enrich one’s self, as to sell commodities at a cheaper 
rate’’ (7. e., competition). But the verdict of guilty was sus- 


tained and defendants fined, on the theory that to ‘*depau- 
perate’’ the farmers would render them unable to pay the 
king.® 

And finally we come to the proposition that a criminal con- 


spiracy is an agreement to do an unlawful act, or a lawful act 
by unlawful means. Comparing that with 33 Edw. I., I submit 
it is pardonable in the practicing lawyer to indulge in some 
Benthamistic remarks no ‘‘ judge-made law.’’ In King v. Parnell, 
14 Cox. 508, P. and others were indicted for a conspiracy to im- 
poverish landlords by persuading tenants to withhold their rent. 
Lord Fitzgerald in summing up to the jury quoted the above 
antithesis, and said it was ‘‘ plain and clear ’’ that an agreement 
to commit any wrongful act was indictable. <‘If,’’ said -his 


1 See 3 Inst. 195, 95; 27 E. 3, s. 
2, c. 25. 


member. He was later mpeached 


2 1 Sid. 174 (1665). 

5 Subsequent English judges have 
usually become explanatory over 
this case. See remarks of Holt, C. 
J., in Daniel’s case, 1 Salk., 380; 6 
Mod. 99. The bench at that time 
was not at all apt to decide in favor 
of the subject against the king. 
Kelynge, an ignorant buffoon, was a 


and got off only by an abject apology. 
He is chiefly remembered now for his 
obscene rhyme perpetrated from the 
bench: ‘*Magna  charta, magna 
farta.’’ A judge guilty of such an 
indecent remark concerning the Char- 
ter of Liberties of his country, could 
hardly be expected to protect the 
rights of the people against the 
prerogative. 
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lordship, ‘‘a tenant withholds his rent, that is.a violation of the 
right of the landlord to receive it; but it would not be a 
criminal act, * * * butif two or more incite him to do 
that act, their agreement so to incite him is * * * an 
offense. * * * Itis a criminal offense where two or more 
agree to do an injury toa third party, * * * though that 
injury if done by one alone of his own motion would not be in 
him a crime or an offense.’’ 
Frank P. Buarr. 
BorDEN BLOCK, CHICAGO. 


THE DOCTRINE OF ULTIMUS HARES. 


THE DOCTRINE OF ULTIMUS HERES IN INTER- 
NATIONAL LAW. 


Probably few readers of Lord M’Laren’s Treatise on Wills 
and Succession! notice a small paragraph in which he says: 
«« According to Savigny, the right to the perception of bona va- 
cantia is to be regarded as supplementary to the law of succes- 
sion, and it belongs to the fisk of the defunct’s last domicile. 
This statement may be admitted subject to the necessary cor- 
rections for the case of immovable property.’’ This paragraph 
reappeared in the third edition, the authorities quoted being 
Savigny and Bar, the latter of whom does not appear to decide 
the question directly. 

With all deference to such an authority as Savigny, it may be 
pointed out that the forfeiture to the fisk is not regarded as a 
succession in the Roman Law. Fiscus could not be heres, be- 
cause it came after the bonorum possessores, who were not 
heredes, and were in fact opposed to them.? So the constitu- 
tion of Honorius and Theodosius given as L. 4 C. de bonis vac., 
&c.,? provided that the goods of deceased persons should be 
transferred to the Treasury if they left no lawful heirs.* 

But the doctrine that this transfer is a succession has 
been definitely rejected by the leading Scottish authorities. 
So Stair‘ says: <‘* Ultimus heres may seem to be a succes- 
sion from the dead, and to come in amongst other heirs, 
yet though it hath the resemblance of an heir, because it 
hath effect where there is no other heir, and makes the heritage 
liable to pay the defunct’s debts, it is only a caduciary confisca- 
tion of the defunct’s estate, with the burdeu of his debt, but no 
proper succession to him therein.’’ There is indeed an authority 


1 Ist Ed., i. p., 22. 3 See Puchta Curs. der Inst., ii, 
2 Ulp. Reg. xxviii, 7. p. 486, 8th Ed. 
2 10, 10, tii, 3, 47. 
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to the opposite effect, Goldie v. Murray,! ‘but Lord Kames in 
his report adds: ‘‘ It evidently appeared to me that the court 
was here misled by an inaccurate expression. The king is named 
last heir, not that he is an heir in any proper sense; but only 
that he has a right, jure corone, to all goods which have no 
proprietor. Yet this expression was the only foundation of the 
judgment, which bestowed upon the king one of the most extra- 
ordinary privileges of an heir.’’ Bankton? may be quoted as 
an authority for the correct doctrine, but the grounds of his 
argument have been partly set aside by the House of Lords in 
Bruce v. Bruce,’ and other cases, so that the weight of his 
authority is lessened. Erskine‘ argues that the forfeiture to the 
fisk is a true succession, but the remarks of Lord Kames, just 
quoted, apply to him with great force. 

Erskine says: ‘* The chief reason urged in support of this 
opinion is, that neither the king nor his donatary are liable for 
the debts of the deceased, but only to the amount of his estate. 
It seems incorrect, however, to give the name of bona vacantia 
to subjects which pass from the deceased proprietor directly to 
the crown, or to class this right of the crown among confisca- 
tions which imply the loss of an estate for some crime or 
delinquency ; it bears a much greater resemblance to the right of 
an heir, for the subject of it is an universitas, which in other 
cases is called an hereditas, comprehending the whole estate of 
the deceased, and it passes as succession does from the dead to 
the living.”’ He then goes on to explain that the king is not 
liable for debts beyond the extent of the inventory, because he 
has done no act to make him liable. But it may be observed 
that if the estate were insolvent, there could be nothing to go to 
the crown. And further, the beneficitum inventarii was in 
Erskine’s time a special privilege of the crown, but is now by 
statute a part of the common right of every heir or executor. 
His argument might have some plausibility now, but, at the time 
when he wrote, his criticism of Stair was most inconclusive. In 
a previous passage ® he had already laid down the correct law, 


1 1753, M. 3183. 4 Inst. iii, 10, 4. 


2 i, p. 33. 5 Inst. fii, 10, 2. 
3 1790, 8 Pat. 163. 


ave 
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when he said: ‘* The rule Quod nullius est, cedit Domino Regi 
applies equally in both cases [7. e., heritage and movables]. 
The same doctrine took place in the Roman Law, L. 1, 4, C. 
De bon. vac. When the king succeeds in this way, he is called 
ultimus heres or the last heir.’’ If we except the common use 
of the phrase ultima heres during the reign of Queen Victoria, 
Erskine’s argument is the last serious attempt to adopt as law a 
loose popular expression. The king is the heir, because he is 
not the heir. He succeeds, because there is no person to suc- 
ceed. Erskine needed not have troubled himself with the ideas 
of forfeiture and confiscation, for the person was dead and the 
crown was merely appropriating property which was not prop- 
erty — res nullrus. 

The law attacked by Erskine was feudal in its origin, as we 
may gather from Regiam Majestatem:' ‘+ Quhen ane man 
deceissis untestat, all his cattell and his gudes perteins to his 
lord. 2. And gif he hes moe lords nor ane, ilk ane of them 
sall have sameikill as is within his awin lordship and dominion.’’ 
In Chapter 55, we have the popular usage: ‘* The overlords 
of ilk man are their /ast heires.’’ The subsequent exposition of 
the law treats the transfer as ‘‘ tynsell,’’ and ‘‘ escheit,’’ of the 
same character as where a man is convicted of felony.? 

As Erskine himself shows in the case of heritable property, 
when the deceased was not a crown vassal, the kind could not 
become the vassal of a subject, and therefore could not hold the 
lands. He gifted them to a donatary.* This seems fatal to the 
argument for succession. 

In his Principles‘ Bell sums up the law, by saying: 
‘It is a caduciary right and not a right of succession,” 
and so, Guthrie adds, ‘‘the crown cannot succeed as con- 
ditional institute, under a destination to ‘ heirs.’ ’’® 

The support of the theory of succession being thus cut away, 
it may be noticed how great would be the inconvenience of carry- 
ing out Savigny’s doctrine. The law of the domicile or na- 
tionality was adopted largely on the ground of convenience, but 


1 ji, 58, following Glanvill, lib. 7, 3 Inst. iii. 10, 3. 
c. 16. 4 Sec. 1669. 
2 Glanvill, 7, 17. 5 Torrie v. Munsie, 1832, 10 S. 597. 
VOL. XXXVII. 5 
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it is certainly more convenient that each State should take what 
is in its own territory, subject to debt, native or foreign, than 
that a fictitious succession should be set up with all the trouble 
of collection. The person is ex hypothesi dead, he has no rep- 
resentatives to carry on his moral or corporate capacity, and his 
property has therefore become res nullius, which may be ap- 
propriated by the State in whose territory it is situated. Even 
if we argue that the modern State can be a true representative 
and carry on the persona of the deceased, it may be pointed 
out that he has determined the matter by connecting himself 
with several States, to the extent of the property to be found in 
their respective territories. 
But there is of course no objection to the forfeiture being 
‘ treated as a succession, and the fisk being declared an heir as is 
done in the German Civil Code, Article 1936. Within the 
Confederation, there may be many competing fisks besides the 
imperial one. This provision that the fisk of the domicile 
succeeds does not touch the question of an entirely foreign fisk. 
The subject is considered by Wharton,' who, after giving the 
doctrine of Savigny, Gliick and Puchta as that of the Roman 
law, says, ‘‘ on the other hand where the theory of universal 
succession is rejected, and where the bona vacantia are viewed 
by the territorial law as subject to singular succession (e. g., 
when there is a positive local law, treating property left by an 
intestate without known heirs as an escheat, or where on feudal 
principles such property reverts to the lord paramount), then 
the lex rei site controls. And this no doubt is the law in En- 
gland and the United States with regard to real estate.’’ In a 
note he adds that, ‘* according to Demangeat the French courts 
have repeatedly decided that all property in France movable as 
well as immovable, that is found without an owner goes to the 
French fiseus.’’ Dr. A. Weiss? gives the same account of the 
French law, and explains that the right of the State is not one 
of succession; that the escheat is an act of sovereignty, and to 
allow a foreign State to interfere would be to interfere with the 
French sovereignty. 


1 Conflict of Laws, Secs. 602, 603. 2 Dr. int. privé, iv, p. 569. 
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The difficulty as to how a foreign fisk could make up a 
title is removed by the power given by 24 and 25 Viet. c. 121, 
to appoint as executor a foreign consular agent.! But of course 
this is merely a title for administration and does not docide the 
substantive rights of the beneficiaries. 

The question was raised in England in the recent case of In 
re Barnett’s Trusts.? Heller, a domiciled Austrian, died in 
Vienna, in 1883. He had no heirs, and by Art. 760 of the 
Austrian Code his estate fell to the Austrian ‘* Kammer.”’ 
Part of this estate consisted of consols in England, which were 
claimed both by the British and by the Austrian Treasury. Keke- 
wich, J., decided in favor of the former. He is reported to 
have said: ** The crown did not claim the property by succes- 
sion, but because there was no succession. It claimed this prop- 
erty as jura regalia, as a matter of right in the exercise of its 
sovereign power. If that was the sound view, he could not 
himself see how according to English law there could be any 
right for anyone else to say that the maxim mobilia sequuntur 
personam applied, and that there ought to be a distribution ac- 
cording to the law of the deceased’s domicile, where by the 
very fact of his decease he lost all right to have his property 
distributed amongst those whom he left behind.’’ As his 
lordship observed, ‘there was no real conflict between the 
laws of two countries. On the very principles laid down by 
Savigny, if we try to interpret Article 760 of the Austrian 
Code, the heirless goods—erbloses Gut— must be in the 
territory of the Empire. The provision is rather political 
than legal. The State is only a bona fide possessor, if heirs 
afterwards present themselves. 

From the notes to Article 760 given in the edition of the 
code published in Vienna in 1883, it appears that the 
individuals and corporations therein referred to as having a 
claim to the inheritance, no longer possess such a right. It 
is also stated that there is a question as to rights of contisca- 
tion by certain cities, Vienna, Prague, and others. This last 
fact points to the law being local in its effect. And once more 


1 M’Laren, Wills and Successior, 8rd Ed., ii, 861. * 1902, 18 R. T. L. 454. 
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it may be pointed out, though it is in general misleading to 
argue from merely grammatical considerations, that the 
Articles prior to 760 deal with persons, while the title of 
this article is ‘‘ Erblose Verlassenschaft,’’ and by the enact- 
ment it is the inheritance itself which is disposed of. If a 
person dies in Austria, leaving no children, no distant 
relatives, and no spouse surviving, and if in addition —to 
take an extreme case —he has no property in Austria, cadit 
questio. The object contemplated by the legislator was to 
save for public purposes property which belonged to no one. 
The whole object of Article 760 is to dispose of the property 
somehow, and even if succession is a personal law, force of 
circumstances makes Article 760 in the last resort a Real 
Statute. 
Wo. GacpraitH MILLER, inithe 
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BUILDERS OF OUR LAW: LORD BOWEN. 


Doctor Johnson once defined genius as a great natural abil- 
ity accidentally determined in a particular direction. The 
definition is well illustrated in the case of Lord Bowen. He had 
abilities which might have made him a brilliant journalist, a 
world-renowned scholar, a great scientist, a profound theologian ; 
but Fate willed that he should be a lawyer, and an admirable 
lawyer and judge he became, infusing freshness and originality 
into the driest disquisitions of the law. His mind was at once 
broad and subtle — arare combination — able, like the elephant’s 
trunk, to tear up a tree or pick up a pin. He had the artist’s 
sense of form, the poet’s divine gift of choice language, the 
scholar’s wide culture, all fused together by agenial and delicate 
humor. Endowments like these went to make his judgments 
masterpieces. Whatever he did, indeed, he was bound to do 
well. Yet law was not perhaps the ideal vocation for him. ‘I 


simply hate law,’’ he once said in the confidence of a Sunday 
talk to the Dean of Wells, adding, however, ‘*‘ A man may be a 
fool to choose a profession, but he must be anidiot to give it up.”’ 
Literature was the predominant bias of his soul. 


AND OxForD. 


His Rugby record was a magnificent one. He was a sort of 
Tom Brown and Arthur in one —a hero of the cricket field and 
the running path, ‘‘ able to jump a cow as it stood,’’ yet to be 
found reading the Alcestis in his dormitory at fifteen for his own 
delectation. A Balliol scholarship was but the prelude to a 
series of brilliant University successes —the Hertford, the Ire- 
land culminating in a Balliol scholarship and the presidency of 
the Union, and crowned by a life-long friendship with the Mas- 
ter, Jowett, for whom he ever cherished a reverential affection. 
With such a record there was but one career for him — the car- 
riére ouverte au talent, with a perspective of politics in the back- 
ground— and to Lincoln’s-inn he came to batten on the husks 
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of conveyancing and equity and special pleading, feeling after, 
his Oxford life, almost as bad as the elegant Ovid in exile at 
Tomis. 


NovitratE at LIncOLN’s-INN. 


‘¢ T well recollect,’’ he said, addressing the Birmingham Law 
Students’ Society, ‘* the dreary days with which my own experi- 
ence of the law began in the chambers of a once-famous Lin- 
coln’s-inn conveyancer; the gloom of a London atmosphere 
without, the white-washed misery of the pupils’ room within, 
both rendered more emphatic by what appeared to us to be the 
hopeless dinginess of the occupations of the inhabitants. There 
stood all our dismal text-books in rows —the endless Acts of 
Parliament, the cases and the authorities, the piles of forms and 
of precedents — calculated to extinguish all desire of knowledge 
even in the most thirsty soul. To use the language of the sacred 
text, it seemed a barren and a dry land in which no water was. 
And with all this, no adequate method of study, no sound and 
intelligent. principle upon which to collect and to assort our in- 
formation.’’ He felt like Dante lost in the dark wood before he. 
descended into the shades. 


So much, indeed, did he detest the drudgery of his legal 
novitiate that to avoid passing the chambers— No. 2, Dr. 
Johnson’s buildings, the scene of his slavery — he for years used 
to make a detour every morning. 

His next master in the law — Christie the well-known convey- 
ancer— was a much more congenial spirit. He had literary 
tastes, loved works of fiction, and ‘*‘ many a half-hour have I 


spent with him,’’ says Bowen, ‘discussing Balzac, while his 
confidential clerk was under the impression that we were settling 
the draft of some mortgage or settlement.’’ Bowen was him- 
self an ardent. lover of fiction. ‘*'To the young,’’ as he once 
said, ‘* the novel is often the key that unlocks Paradise, but a 
novel ranks also as one of the consolations of advancing years 
by the side of philosophy and whist. We can purchase for as 
trifling a sum as will furnish a Chinaman with opium the means 
of transporting ourselves at a moment’s notice into a visionary 
world.”’ 
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When Bowen was about being called to the Bar, the Saturday 
Review had just been started, and the founder, Mr. Beresford- 
Hope was on the lookout for brilliant recruits. Bowen was 
pressed into the service, and became a regular and valued con- 
tributor, till he seceded in a fit of indignation at an attack on his 
friend Dean Stanley, fortunately, perhaps, for his future 
career — for how many lawyers’ bones lie bleaching on the shore 
of those sirens, Literature and Journalism? 


First APPEARANCE BEFORE CHIEF JusTICE COCKBURN. 


Great as was Bowen’s academic reputation and untiring his 
industry, he made but slow way at the Bar. His first appear- 
ance in court was not a success. He was most graciously re- 
ceived in the Queen’s Bench by Chief Justice Cockburn. The 
Chief had heard of him, and, though not free from royal caprice, 
he beamed on Bowen and listened at the outset with interest and 
attention. Alas! a weak voice and a delivery hesitating and 
somewhat over-refined for the rough and rapid work of the Bar 
annoyed the great man, and as the argument proceeded he ceased 
to listen, and threw himself back in his chair with a gesture of 
impatience and disappointment. Despite this unlucky start, 
Bowen got by degrees into practice. His abilities could not be 
ignored and his industry was untiring, but the struggle was a 
severe one — at one time he even consulted Tom Hughes as to 
what colony he should emigrate to — and the struggle was made 
worse by the bad health from which through life he suf- 
fered —the result of the excessive strain, physical and mental, 
which he had gone through at Rugby and Oxford. 

He had, too, by an early marriage with Miss Emily Rendel, 
‘*given hostages to fortune,’’ and under the combined effect 
of matrimonial and professional responsibilities, he alto- 
gether broke down and had to take a year’s complete rest. 
His nervous system, always highly strung, was utterly over- 
wrought. Charles Lamb tells us that when he got a letter, or 
a visitor called, his writing was over for that day. Carlyle was 
wrought up to melodramatic frenzy by the crowing of a cock 
or the buzzing of a bluebottle. It was the same with Bowen. 
The slightest noise or movement in the room where he was at 
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work caused him acute distress. But a year’s travel with his 
wife in Norway and Switzerland, wintering on the Riviera and 
at Rome, braced his energies and brought him back fit to re-enter 
the arena. We wonder at the great ages to which judges often 
attain. The truth is they are men of exceptional physique and 
constitution. It is this superior vitality, their staying power, 
which carries them through the stress of the struggle at the Bar, 
and preserves them — Nestors — on the Bench. 

The year 1870 saw Bowen appointed a commissioner on the 
working of the Truck Act and Recorder of Penzance, and the 
following year began the cause célébre known as the Tichborne 
case. 


Tue TicHBORNE Case: You BE SURPRISED TO HEAR? 


Bowen appeared against the claimant — with Coleridge as his 
leader — both in the trial at Nisi Prius before Chief Justice Bovill 
and in the criminal trial ‘‘ at Bar’’ before Lord Chief Justice 
Cockburn and Justices Mellor and Lush, and rendered his leader 
invaluable aid in both. It was Bowen, it was said, who invented 
in consultation the phrase, ‘* Would you be surprised to hear - 
that —?’’ with which Coleridge introduced so many of his ques- 
tions to the claimant in his cross-examination. The phrase 
passed into a popular catchword, but without its real significance 
being understood. ‘* The object with which it was devised,’’ 
says Sir Herbert Stephen, ‘‘ was to abstain from giving in the 
form of the question the least hint as to whether it would be 
correctly answered in the affirmative or in the negative.’’ 

Three long years did this portentous case drag on, but it gave 
Bowen an opportunity of describing the scene in a graphic little 
jeu esprit: 

‘* Amid the case that never ends, 
We sat and held a brief, 


Mathew and I, a pair of friends, 
And one a withered leaf.’’ 


‘* Mathew ’’ was the present Lord Justice —‘‘a withered 
leaf,’’ as he facetiously termed himself, because the prolonga- 
tion of the trial was alienating all his clients. 
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‘* Meanwhile about us and afar 
Again arose{the storm; 
Kenealy and the Chief at war, 
Each in the best of form. 


“Of virtue, science, letters, truth, 
They talked till all was blue; 
Of Paul de Kock, the bane of youth, 
Of Bamfield, Moore, Carew: 


“If fools are oftener fat or thin 
Which first forget their tongue; 
Why all tobacco mixed with gin 
Is poison to the young: 


** And whether Fielding’s better bred, 
Or Stern so full of fun: 
Poor Mathew sighed and shook his head, 
The will of God be done.” 


During the progress of this record trial, Bowen was appointed 
Junior Counsel to the Treasury on the nomination of Sir John 
Coleridge, who knew Bowen’s merits well, and was a very faith- 
ful friend, as Lord Justice Mathew said, to those he liked. The 
post of ‘* devil ’’ to the Attorney-General is known as an almost 
sure stepping-stone to judicial preferment, but it is a post which 
may well tax the powers of the strongest, and the strain was 
the more severe to a man who bestowed, as Bowen did, the 
most scrupulous care on whatever he took up. 


Mave a JupGe: THe Eventne STROLL. 


Fortunately at this critical juncture a vacancy occurred on the 
Bench, and it was offered by Lord Cairns to Bowen in May, 
1879. Even then—such is human nature—there was the 
amari aliquid in the cup. The Bench closed the avenue to a 
political career of which he had always cherished hopes. But 
Fate was kinder than he new. Bowen was too sensitive ever to 
have succeeded in the political arena. 

A good lawyer can never be said to be wasted on the Bench, 
yet there is a great deal of judicial work at Nisi Prius which 
can be as well, if not better, done by a man of no great talent 
or legal erudition, but gifted with shrewdness and knowledge 
of the world, and familiar with the rules of evidence, 
Bowen’s intellect was too fine an instrument for this rough 
work —cutting blocks with a razor; his judgment too critical 
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and fastidious; juries did not understand him. The following 
story is a good illustration: He was trying a case of burglary 
with a Welsh jury, and it was urged for the defense that 
the prisoner was in the habit of walking on the house-tops 
at midnight, and had merely taken off his boots and dropped 
into the house out of curiosity. In summing up, Bowen said 
to the jury: ‘‘If you believe that the prisoner considers the 
housetops the proper place for an evening stroll, and that the 
desire to inspect the inside of the houses was but a natural 
and excusable curiosity, you will acquit him and will approve 
his conduct in showing so much consideration as to take off his 
boots for fear of disturbing the sleepers.’’ The irony was un- 
marked; the jury took him seriously and acquitted the prisoner. 
He never tried the ironical vein again. It recalls the story of 
Lord Kenyon trying an action for a penalty for shooting game 
without a license. ‘* Gentlemen,’’ said the defendant’s counsel, 
‘*it is true that they have sworn my client fired at the bird, 
that it fell dead, and that he bagged it. It is of no use to 
deny that. But how does it appear that the bird was killed by 
the shot? What proof is there that it did not die of fright? ”’ 
And the jury thought there was none. 
It was not till Bowen was elevated to the Court of Appeal, 
on the death of Lord Justice Holker, that his judicial genius 
shone out in all its strength. ‘It might seem exaggerated if 
one said,’’ observes Lord Davey, ‘‘ that he combined the breadth 
‘of Lord Mansfield with the accuracy of Lord Wensleydale, but 
it would give an idea of the truth.’”” When a case came before 
him, his wide vision, his mastery of principles, enabled him to 
see almost at a glance the whole board and the bearings of the 
pieces. Whilst an advocate was laying the foundations of 
his argument, says Lord Justice Fry (his colleague in the Court 
of Appeal for many years), Bowen was already engaged in a 
critical examination of the top story. He soon detected the 
weak place in an argument, but he never wearied of investigat- 
ing or discussing a point so long as he thought that anything re- 
mained to be got at. To the Bar he was studiously, elaborately 
polite. The utmost extent of his protest with a too persistent 
advocate would be to say in his soft, cooing voice: ‘+ You have 
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made your point, Mr. X, over and over again, but, so far asI 
can see, there is nothing in it. What is the good of laboring it? 
If you multiply zero by infinity, it is but zero still.”’ 


Law Books and LITERATURE. 


A pity it seems that Bowen never wrote a law book, but the 
desire to attain immortality in that way seemed to him a doubt- 
ful passion. It was mere ‘ bricks and mortar,’’ not literary 
art; besides, ‘* you write a history of law, or a treatise about it, 
and then a puff of reform comes and alters it all and makes your 
history or treatise useless.’’ There is truth, no doubt, in this 
view, but surely it does not take sufficient account of the con- 
tinuity of law. Legal changes are not mere scene-shifting, but 
evolution, and from this standpoint no honest work is wasted. 
Bowen’s literary aspirations found expression in his translation 
of the Aneid, and in Virgil, the ambition of all scholars — 


“ Wielder of the stateliest measure ever moulded by the lips of man’’ — he 
had a subject well fitted to set off to the best advantage his special gifts. Un- 
fortunately he choose a metre — the shortened rhymipg hexameter — which, 
whatever its merits, but ill reproduces 


“The varying verse, the full resounding line, 
The long majestic march and energy divine’’ 


of the original. The truth is — we are learning it only by re- 
peated failure —a work of genius is untranslatable. 


Ix Society: Jeux p’Esprir. 


Brilliant, versatile, vivacious, overflowing with ‘ intellectual 
-conviviality ’’ and playful wit, no wonder Bowen was a persona 
grata in London society. How gracefully could he turn a com- 
pliment! Some ladies on a Swiss tour had been climbing to a 
perilouseminence onan Alpine crag. ‘* You have solved, ladies,”’ 
said Bowen, ‘‘ the problem which perplexed the Schoolmen — 
how many angels can stand on the point of a needle.’’ ‘+ Good 
phrases,’’ as Beatrice says in ‘* Much Ado About Nothing,’’ 
‘* are and ever were commendable,’’ and Bowen was an excel- 
lent phrase-maker. The unadorned plainness of speech of a 
brother judge troubled him. <‘‘ There is a distressing nudity,’’ 
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he said, ‘‘ about A. L. Smith’s language.’’ ‘Struck with 
sterility ’’ was one of the happy expressions he coined to describe 
premises not rateable for unproductiveness. A lecture which he 
delivered on ‘* Education ’’ is strewn with such flowers as these: 
‘* The system of competitive examination is a sad necessity. 
Knowledge is wooed for her dowry, not her diviner charms; ”’ 
‘* You may polish the pewter till it shines without its becoming 
silver; ’’ ‘* Instruction ladled out in a hurry is not education; ”’ 
‘¢ In ancient times, when duty to the State was the keynote of 
civilization, education was that culture of mind and body which 
tended to turn out the ideal citizen.”’ 

A jurist he once playfully defined as ‘‘a man who knows 
something about the law of every country except his own,’’ and 
at another time remarked of volunteers: ‘* Volunteers are not, 
I believe, liable to go abroad except in case of invasion.”’ 

Someone had mentioned a work entitled ‘‘ Defense of the 
Church of England, by a Beneficed Clergyman.’’ Bowen sug-— 
gested ‘In other words, a Defense of the Thirty-nine Articles, 
by a bona fide holder for value.”’ 

‘*On another occasion,’’ says Sir H. Cunningham in his ad- 
mirable sketch of the judge, ‘‘ reference was made to the fact 
that a publisher, who was popularly credited with driving some- 
what hard bargains with authors, had built a church at his own 
expense. ‘Ah!’ Bowen exclaimed, ‘the old story! Sanguis 
martyrum, semen ecclesie.’ ”’ 

The plaintiff in a certain case claimed a right to a piece of 
uninclosed land, and grounded his claim on the fact that his 
donkey had been habitually pastured upon it. The judge at the 
close of the argument inquired whether the plaintiff claimed the 
land through his accredited agent, the donkey. ‘‘ Yes, my 
Lord,’’ was Bowen’s prompt reply ; my contention is Qui facit 
per asinum facit per se.”’ 

His jeux d’ esprit, classical and otherwise, are charming. Here 
is a specimen given by Sir Henry Cunningham —a poetical 
request for a lift to the then Lord Chancellor’s breakfast in 
1883, addressed to his friend Mathew, now the Lord Justice : — 

‘* My dear J. C., Will you be free, To carry me, Beside of 
thee. In your buggee, To Selborne’s tea, If breakfast he, In- 
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tends for we, On 2 November next D.V., Eighteen hundred 
eighty-three A. D., For Lady B., From Cornwall G., Will 
absent be, And says that she, Would rather see, Her husband be, 
D dash dash D, Than send to London her buggee, For such a 
melancholy spree, as Selborne’s toast and Selborne’s tea.’’ 

*¢ What a libel on me! ’’ adds Lady Bowen. 


‘¢To THE UNKNOWN Gop.’’ 


A traveler who had penetrated into a remote part of India 
found the natives offering up a sacrifice to a far-off but all- 
powerful god who had just restored to the tribe the land which 
the Government of the day had taken from it. He asked the 
name of the god. The reply was: ‘*‘ We know nothing of him 
but that he is a good god, and that his name is the Judicial 
Committee of the Privy Council.’’ There is something pathetic 
in this faith of distant peoples in the divine power of British 
justice, but there is also much to be proud of. And to what do 
we owe it? The love of justice, of fair play, is no doubt a 
deeply-rooted instinct of our race, but the fountain flows 
through the administrators of the law. Itis the integrity, the in- 
corruptibility, the absolute impartiality of our judges which keeps 
the stream pure and makes it strong. Bowen gave eloquent ex- 
pression to this truth at a banquet once at the Mansion House. 
In responding to the toast of ‘* The Judges,’’ he said: ‘* There 
is no human being whose smile or frown; there is no Govern- 
ment, Tory or Liberal, whose favor or disfavor can start the 
pulse of an English judge upon the Bench, or move by one hair’s- 
breadth the even equipoise of the scales of justice.’’ This is no 
rhetoric ; we know that every syllable of it is true. 

‘¢ The worst of these learned professions,’’ Bowen some- 
where remarks, ‘‘is that life goes so quick. You begin one 
morning to read briefs; you go on reading, with short intervals 
for refreshment, past Christmases, Easters, Long Vacations, 
just as you pass stations in a first-class express. Here you look 
up, and the time has just about come for the guard to begin to 
take the tickets.’’ Alas! the end of life’s journey was reached 
only too soon for Bowen. Shortly after his appointment, in 
1893, as a Lord of Appeal, and when lawyers were congratulat- 
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ing themselves on the strength which his presence and counsels 
would give to the House of Lords and the Privy Council, his 
health began to fail rapidly, and he died on the 10th of April, 
1894. 


His Jupicia, GEnIvs. 


English law has, we know, been declared to be the per- 
fection of reason, and as such it is too often devoutly accepted 
by English lawyers. It is sufficient that a rule of law exists — 
be it arule of the common law or a séction of a -statute — the 
English lawyer inquires no further; to him, in Pope’s words: 
‘¢ Whatever is, is right.’’ This spirit leads to much of the 
distrust of lawyers found among laymen who have not 
the same implicit faith in the infallibility of the law and 
want to know the why and the wherefore— the common- 
sense of the thing. Lord Bowen was not one of these 
‘s scribes ’’ of English law, fettered to the letter. He went 
always to the principles which underlay the letter, and these 
principles he expounded with most sweet reasonableness and in 
graceful and felicitous language. Law was to him living, and a © 
judge’s duty to endeavor to apply legal doctrines so as to meet — 
to use his own words’"—‘*the broadening wants or require- 
ments of a growing country and the gradual illumination of the 
public conscience.’’ He ever kept in mind Lord Nottingham’s 
words in the Duke of Norfolk’s case: ‘+ Pray let us so resolve 
cases here that they may stand with the reason of mankind 
when they are debated abroad.”’ 


CovENANTS IN RESTRAINT OF TRADE. 


Maxim Nordenfelt Ammunition Company v. Nordenfelt,! deal- 
ing with covenant’s in restraint of trade, supplies an example. 
The policy of English law was and is that no one should be al- 
lowed to contract himself out of his liberty to trade, because 
trade is good for the kingdom; but it is equally important, as 
Bowen points out, that every man should be at liberty to sell 


171 L. T. Rep. 489; (1893) 1 Ch. 630. 
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the good-will of his trade on the best terms he can get, and this 
he cannot do without covenanting not to compete. Such a 
covenant is not really in restraint of trade — rather in further- 
ance of it, as in the Nordenfelt case, where a thriving company 
with a large capital was substituted for an individual trader; but 
English law, still true to its original principle, only allows such 
covenants so far as they are reasonably necessary to protect the 
buyer of the business. The necessity of the protection is the 
measure of the relaxation of the rule. In arriving at this neces- 
sity —in judging of the reasonableness of the restraint — we 
must look, however, at the changed and changing conditions of 
commerce — remember how railways and steamships, postal 
communication, telegraphs and advertisements, have centralized 
business and altered the entire aspect of local restraints on trade, 
and so the law must be moulded to meet the new conditions. 
This is what the modern cases — the Nordenfelt case especially — 
emphasize. 


Tue CASTLE. 


Sir Henry Maine has shown us in his Early History of Institu- 


tions how curiously the form of legal proceedings often repro- 
duces semi-barbarous customs. The law of distress and replevin 
is an instance; it is the survival— under forms of law —of a 
series of raids and reprisals, and yet even in those ‘* wild times ”” 
one spot was still sacred—a man’s homestead. Here was an 
oasis of peace in a wide waste of lawlessness. Semayne’s case 
(5 Co. 91), where it is laid down that ‘‘a man’s house is his 
castle,’’ was only affirming a recognized principle of much 
greater antiquity. In American Concentrated Must Corporation 
v. Hendry,! Bowen examines this early principle of English 
law and discriminates with great care what a landlord’s broker 
may and what he may not do in carrying on this primitive war- 
fare of distress. He may not, for instance, if the demised 
premises consist of a warehouse and courtyard, because he has 
managed to get peaceably into the courtyard, break open the 
outer door of the warehouse. 


168 L. T. Rep. 742. 
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VoOLENTI NON FIT INJURIA.’’ 


‘‘T employ a builder to mend the broken slates upon my roof, 
and he tumbles off. Have I,’’ asks Bowen in Thomas v. Quarter- 
maine! ** been guilty of any negligence or breach of duty towards 
him? Was I bound to erect a parapet round my roof before I 
had the slates mended? ’’ Of coursenot, we reply. The builder 
knows what he is about, and takes the risk. Then, if an em- 
ployé in a brewery accidentally falls into a vat of boiling liquor 
which he knows all about and is scalded —as happened in 
Thomas v. Quartermaine—is he any better of? No, says 
Bowen, Volenti non fit injuria. True, his knowing of the risk 
is not conclusive, for the maxim is Volenti non fit injuria, not 
Scienti non fit; but, when an employé goes on working with 
knowledge of a particular risk, it can point to only one conclu- 
sion, and that is that he elects to run the risk. 

This principle is still applicable in cases outside the Work- 
men’s Compensation Act 1897, which only relates to specially 
dangerous employments, such as in mines and factories or on 
railways. 


Tue ‘‘ AuTHOR”’ oF A PHOTOGRAPH. 


Who is the ‘‘ author’’ of a photograph under the Copyright 
Act 1862? The question arose inthis way:? A firm of well- 


known photographers sent a photographic artist in their - 


employ to take a photograph of the Australian team of 
cricketers, then in England, at the Oval, which he did, and the 
firm registered themselves as proprietors and ‘‘ authors ’’ of the 
photograph. The photograph was pirated, the firm brought an 
action, and were nonsuited on the ground that they were not 
the ** authors.’’ ‘* Could the British Government,’’ said Bowen, 
‘¢ supposing they sent out people on board ship to take a photo- 
graph of the transit of Venus, in any sense be considered the 
authors of the photograph?’’ The ‘* author ’’ is the person who 
creates the picture—not the firm who, ‘sitting in the dis- 
tance,’’ merely finance the operation, ‘‘ nature finding the sun.’’ 


157 L. T. Rep. 537; 18 Q. B. Div. 2 Nottage v. Jackson, 49 L. T. Rep. 
695. 339; 11 Q. B. Div. 637. 
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BUILDERS OF OUR LAW: LORD BOWEN. 


Tue EveENING AND THE MornineG Post. 


A well-known trade name with a reputation attached, whether 
it is for a cigarette or a lady’s corset, a necktie or a newspaper, 
is in these adver tising days a gold mine, and to appropriate it 
presents to an enterprising person of easy morals the simplest 
short cut to a fortune. In Borthwick v. Evening Post ! this 
sort of enterprising person had started an Hvening Post, and the 
proprietor of the Morning Post not unnaturally objected. ‘* The 
world is wide,’’ as Bowen said, ‘‘ and there are many names.”’ 
It really is inexcusable and capable of but one interpretation 
when a person takes a name so similar to another’s as to be cal- 
culated to deceive; but an intention to deceive the public is not 
actionable except at the suit of someone injured, and the Morn- 
ing Post could not satisfy the court that it had suffered or was 
likely to suffer by the rivalry. ‘* Counsel,’’ said Bowen, ‘* was 
driven to this ingenious suggestion, that a person going by rail- 
way might wish to buy his Morning Post overnight. I cannot 
imagine a gentleman buying the Morning Post overnight. It 
is as unlikely as if you were to wish to have your breakfast 


overnight. The only case in which I can conceive a person 
wanting his breakfast overnight is when he is not likely to have 
it the next morning; but ex hypothesi he could have his Morn- 
ing Post the next morning, and, if so, where is the injury? ’’ 


E. M., in the Law Times (London). 


1 58 L. T. Rep. 252; 37 Ch. Div. 449. 
VOL. XXXVII. 6 
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AD ANIMAM HORATII GRAY.! 


What time I look upon that full orb’d brow 
And feel the magic of those eyes that burn 

A great Soul’s beacon-fires, straightway I turn 
My mental vision — pleased the while enow — 
Back to the days when England’s law did grow 
A stately fane beneath the shaping hands 

Of patriot-lawyers, rare in other lands, 

Who loved their science and their country, too. 


’*Midst them shall Fame assign thy portion, Gray! 

Thou wert a legist of the English mould, 

And all thy zeal ran in the English way. 

Know, then, where’er the Common Law doth hold 

The men of common speech, there men shall pay 

Thee honour, as they pay thy peers of old. 

Morse. 

Orrawa, CanaDa. 


New Canapian Jvupicrary Appointments. — Before Sir Wilfrid 
Laurier left for the south, a cabinet council was held at which several 
appointments in connection with the judiciary and the commission to 
revise and codify the statutes were formally ratified. Sir Henry Strong 
has been appointed to the chairmanship of that commission, so that as 
completed it contains the following members: Sir Henry Strong, 
chairman ; E. L. Newcombe, deputy minister of justice; A. Power, 
E. R. Cameron, Ottawa; W. E. Roscoe, Kentville; Thomas Metcalfe, 
Winnipeg; L. P. Sirois, Quebec; Henry Robertson, Collingwood. 
There will be two secretaries, Charles Murphy, Ottawa, and H. St. 
Louis, Montreal. 


1 Suggested by a portrait of the late distinguished Judge in the AMERICAN 
Law REVIEW. 
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The retiring Chief Justice has been a member for the past five years 
not only of the highest court of Canada, but of the highest legal tribunal 
in the Empire — the Judicial Committee of the Privy Council. He is 
seventy-seven years of age, and has been engaged in professional life 
for fifty-three years, thirty-seven of which he has been on the bench. 
Sir Henry Strong’s retirement from the Supreme Court of Canada takes 
from it the last member as it was originally organized by the Mackenzie 
government. Sir Henry’s duties as chairman of the commission will 
not give him much rest, nor for that matter will the other members 
enjoy much rest, for the revision of the Dominion statutes is a task 
much needed and most arduous. Sir Henry will not shrink from his 
duties nor allow his associates to do so. Nearly fifty years ago he was 
a member of the commission which revised the statutes of old Canada. 

The vacancy created in the chief justiceship has been filled by the 
appointment of Sir Henri Elzear Taschereau. Sir Henri has already 
been sworn into office. Chief Justice Armour of the High Court of 
Ontario, succeeds to the vacant seat on the Supreme Court. These 
are excellent appointments and will give every satisfaction. Both Sir 
Henri and Mr. Justice Armour are men of high legal attainments who 
will do credit to their respective positions as Chief Justice and Justice 
of the Supreme Court of Canada. 

Sir Henri Taschereau was appointed in 1878 from the Quebec Court 
to be a Justice of the Supreme Court of Canada, by the late Hon. 
Alexander Mackenzie. As a politician in early days he had always 
been active and successful. As a judge he has given considerable at- 
tention to criminal law and has written two treatises on the subject. 
He is in his sixty-seventh year. 

Judge Armour is a somewhat older man than most of his associates, 
being seventy-three years of age. He has been a judge for thirty-five 
years. He was first appointed to the bench by Hon. Edward Blake, while 
his promotion to the chief justiceship of the Ontario court came from 
Sir John A. Macdonald. Judge Armouris a fine classical scholar, and a 
man of wide and general learning. The Supreme Court as now consti- 
tuted consists of Sir Henri E. Taschereau, Chief Justice; Judges 
Sedgewick and Girouard (appointed by the Conservative government), 
Sir Louis Davies, Mills and Armour (appointees of the present govern- 
ment). 

Justice C. Moss, of the Ontario Court of Appeal, has been appointed 
Chief Justice of the high court in Justice Armour’s place, and J. J. 
McLaren, K. C., Toronto, has been appointed to the vacancy created 
by the promotion of Justice Moss, on the Court of Appeal. Both these 
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appointments are eminently suitable and are quite satisfactory to the 
Ontario bench and bar. Chief Justice Moss was admitted to the bar in 
1869, enjoyed an extensive practice in association with the present 
Mr. Justice Osler, the late Chief Justice Harrison, the late James 
Bethune, Q. C., the present Chief Justice Falconbridge, and Mr. N. 
W. Hoyles, K. C. Chief Justice Moss never sat in Parliament, though 
in 1894 asia Liberal candidate in South Toronto for the legislature, he 
was defeated by ex-Mayor O. A. Howland. He was appointed to the 
Court of Appeal in 1897 on the retirement of the late Chief Justice Sir 
John Hagarty. 

The new judge, J. J. MacLaren, K. C., was born in Quebec, in 1842, 
and began practice in Montreal in 1868. He was called to the Ontario 
bar in 1884, and went to Toronto. He succeeded Mr. Justice Rose in 
the long established firm of Rose, Macdonald, Merritt and Shepley. He 
was secretary of the British and American joint commission on Hudson 
Bay claims, 1867 to 1869, and a member of the commission on the code 
of civil procedure of Quebec, in 1887. Mr. MacLaren is a member of 
the governing bodies of many educational institutions. His publica- 
tions include ‘‘ Roman Law in English Jurisprudence,’’ ‘‘ Bills, Notes 
and Checks,’’ and ‘‘ Banks and Banking.’’ He has always been an 
active worker in religious, educational and temperance movements, and 
is Chairman of the Executive of the Dominion Prohibition Alliance. 
In 1895 he represented Ontario before the Imperial Privy Council in 
the appeal from the decision of the Supreme Court of Canada in refer- 
ence to the provincial power to grant prohibition. He represented the 
Diberals of Huntington in the legislature of Quebec during the term 
following the election of 1874, and was subsequently president of the 
Montreal Young Men’s Liberal Association. 


Lanp TITLE REGISTRATION IN Hawatl. — 


It seems probable according to a letter received from Charles H. Merriam, 
Esq., formerly Assistant Register of Deeds for Worcester Northern District, 
Massachusetts, that an adaptation of the Massachusetts Law will be passed at 
the next session of the Legislature of Hawaii as recommended in the following © 
report. 


Report of the Committee of the Research Club on the Torrens System 
of Land Registration. 

The Land Title Registration Acts of the United States, following 
other countries, adopt a system of registering a land title, in place of 
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the mere evidence of title, such as deeds, probate proceedings, wills, 
etc. It abolishes the necessity of histories of title or abstracts, and 
substitutes a system of insured certificates of title, as certain and 
prompt as the ordinary certificates of stock in a corporation. | 

The objections to the present system may be summarized as : expense, 
delay, insecurity. 

Expense, because of the constantly increasing chain of conveyances, 
and consequent expensive abstracts; and opinion of counsel on the 
title. 

Delay, because of the necessary abstracts, of furnishing evidence to 
supply the breaks in the record of the title, and of negotiations to cor- 
rect defects, on each transfer of title. 

Insecurity, because of mistakes in the abstracts, and because a court 
of law may give an opinion contrary to the opinion of counsel (for 
counsel do make mistakes of law; often no counsel can foretell what 
a jury would find on the facts). if before him for opinion on facts, as 
well as law. Delay is further occasioned by these defects, and real 
estate is proverbially a ‘‘ slow ’’ asset. 

Experience in Massachusetts indicates that the Torrens system will 
correct these defects. 

1. It will make land a ‘‘ quick ’’ asset. 

2. Initial registration will be equal toa single transfer under the 
present system. In subsequent conveyances the transfer will cost 
much less. In ordinary cases the cost will be from two to three 
dollars. 

3. Promptness. When once registered the transfer or mortgage, 
including the examination of the title, can be completed within an hour. 

4, The records are simplified and shortened. No conveyances are 
recorded. A deed is only a binding contract to sell and to deliver the 
certificate of title to the buyer, and an authority to the buyer to trans- 
fer the title on the registrar’s books. 

In general, the principles of the Torrens Land System in the United 
States are: — 

1. An examination of title by a court of competent jurisdiction, with 
actual or constructive notice to all claimants, and unknown owners. 

2. A registration of the map and the title found upon such examina- 
tion. 

3. Issuance by an administrative officer of a certificate of such title, 
with its incumbrances thereon noted. 

4. The recalling of such certificate and the re-registration of title 
with every subsequent transfer. 
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5. The barring of any claims or interests in the land not noted on 
the original certificate and the copy thereof issued. 

6. Indemnity against loss by mistake or fraud on the part of the 
purchaser by a government insurance fund. 

In Canada, a further valuable provision is made in the law, for, in 
Ontario, there is a procedure for registering the fact that the claimant 
is in adverse possession without record title, claiming to own the 
premises. 

The preliminary certificate merely proves the fact of adverse posses- 
sion from the date of the certificate, which would ripen into a register- 
able title, after the lapse of a sufficient period of years. In this 
territory now, it would require ten years before the certificate could 
only be used to secure a registered title. This does not prevent title 
being proved by previous possession in addition thereto, as is done 
to-day. It is an admirable method of preserving evidence. We be- 
lieve that this is a very valuable addition to the law, if it be introduced 
here. 

Therefore, we recommend that a statute for registering land titles be 
passed for this territory, that the statute of Massachusetts be made a 
model in adapting the system to the needs of this territory, with the 
addition of the possessory title certificate, as found in the Province of 
Ontario. 

We believe that the present machinery of registering conveyances, 
acting with the clerks of the Circuit Courts, as deputy registrars, and 
using their vaults for keeping certificates of title, after its adjudication 
in Honolulu, could be used in working this new system with small cost 
to the territory. 

We further recommend that this system be adopted at present, 
mainly as voluntary for a period of at least five years, preferably ten, 
but that it be made in part compulsory from the enforcement of the 
act. 

We suggest that the registering of land titles be made compulsory 
upon all corporations organized after the act goes into force, as a con- 
dition of their ownership. That all executors, or administrators with 
the will annexed, holding office when the act goes into force be com- 
pelled to register their titles before they are discharged, on pain of 
having all property distributed to the heirs at law. 

We further urge that all administrators be authorized to have the 
title to the real estate registered in the names of the heirs, and that 
they be compelled to do so upon an order of the Probate Court having 
jurisdiction. 
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We believe that these provisions will gradually bring the lands 
of the territory under the act, without producing a great inrush of 
business at any one time. It will test the act and prove its efficiency 
in the territory, and thus encourage voluntary registrations. Thus 
the difficulty of timidity of owners, found at first in the Massachusetts 
act, will be avoided. 

We have not deemed it necessary, nor properly within the powers of 
this committee, to prepare the text of a bill, but rather to recommend 
that the Massachusetts acts be followed with necessary adaptations, as 
the statute which has withstood the test of attacks in all the courts. 

We would recommend that this club pass a resolution favoring the 
act, and memorialize the Governor to recommend the passage of such 
an act to the legislature. 

Respectfully submitted, 


(Signed) P. L. Weaver, Chairman, 
(Signed) F. J. Lowrey, 

(Signed) Cuas. H. Merriam, 
(Signed) Watter E. Watt, 
(Signed) Gro. B. 


Curiosiry at THree Dottars a Votume.— The publisher of Mil- 
burn’s Curious Cases,' noticed by us in our last volume, has written 
to us informing us that we were in error in stating that the price of the 
book was five dollars per volume, whereas it is but three. We cheer; 
fully make this correction. So much curiosity at three dollars a volume 
will be tempting to the tired lawyer, and the book will go ‘like hot 
cakes.’’ 

‘Thus have [ seen a magpie in the street, 
A chattering bird we often meet; 
A bird for curiosity well known, 
With head awry, 
And cunning eye, 
Peep knowingly into a marrow-bone.”’ 


But in this instance the bone will be found to have plenty of marrow 
in it. 


1 The Michie Company, Charlottesville, Va. 


XUM 


88 37 AMERICAN LAW REVIEW. 


Carr Bixpine. — The *‘ order ’’ of the Supreme Court of Louisiana 
adopted June 18, 1900, under which the present reports of that State, 
known as ‘‘ Louisiana Reports,’’ are printed, recites: ‘‘ It is required 
that the volumes be bound in calf of a style and quality not inferior to 
the binding of the United States Reports.’’ With reference to this 
confusing and contradictory ‘‘ order,’’ it may be said that the United 
States Reports are not bound in calf; and it may be queried whether 
the present volumes of the Louisiana Reports, printed and bound in 
compliance with the above ‘‘ order,’’ are really bound in calf? 


Brevities.— A paragraph in the National Corporation Reporter 
draws attention to the fact that Judge Gary has been constantly in the 
judicial service since the year 1863; and the writer claims that no 
other elective judge has ever held office so long without interruption. 
We venture to question this statement in the behalf of the fame 
of the late Chief Justice Stone of Alabama, whose completion of 
fifty years of continuous judicial service was celebrated by the bar 
of that State a few years ago Canandian five-cent pieces 
of the new reign with the effigy and title of he king instead of 
that of the Queen Victoria are just out. The inscription reads: 
‘¢Edwardus VII., D. G., Imperator.’’ This moves us to say 
that some international arrangement ought to be made by which 
the two governments, Canada and the United States, should redeem 
each other’s silver coinage, that is to say, exchange it at par for the 
domestic coinage of the same denomination. The people of both 
countries along the border suffer a constant loss through receiving 
inadvertently the coins of the other country which the banks will not 
receive except at a discount. - - - - We have received a booklet 
entitled ‘‘ The Memorial University Bulletin,’’ containing the first 
annual catalogue, of Memorial University, Mason City, Iowa, 1902- 
1903. This booklet shows a new university in its inception. It pre- 
sents a very fine engraving of the College of Liberal Arts, and a still 
finer engraving of the entire university as it will be when completed, 
consisting of 12 or 15 buildings. It seems that this university was 
founded by the Sons of Veterans of the United States of America 
assisted by the patriotic societies and loyal people of the United 
States. Its foundation was authorized by the Commandery-in-Chief of 
the Sons of Veterans at the nineteenth annual encampment held in 
September, 1900, at Saratoga, N. Y., and it was located at Mason 
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City, Iowa. The institution is designed for the education of both 
sexes, and the Commandery-in-Chief of the order of Sons of 
Veterans is the supreme body of its organization in which is 
vested all legislative authority pertaining to the order as a national 
association. The university is incorporated under the laws of the 
State of Iowa as an educational institution and, by a resolution 
adopted by the Commandery-in-Chief, is dedicated to the Grand Army 
of the Republic as a memorial to the patriotic men and women of civil 
war days. This action, taken by the order of the Sons of Veterans, 
has been approved and commended by the national organization of the 
Grand Army of the Republic and by the Women’s Relief Corps. It 
hasa G. A. R. Advisory Board of which Hon. James O. Pierce of 
Minneapolis, Minn., is chairman. Judge Pierce occupies the position 
in the faculty of Dean of the College of American History and Profes- 
sor of Constitutional History. 


A Jupiciat ParriarcH. — Away up in the Rocky Mountains, at an 
altitude of 7,000 or 8,000 feet above sea level, Hon. Henry Cray Carp- 
WELL, the senior judge of the United States Circuit Court of Appeals 
for the Eighth Federal Circuit, spends his summers among his children 
and grandchildren upon what the natives call a ‘‘ ranche.’’ In that 
seclusion, ten or twelve miles from the nearest post office or grocery 
store, he presents to the curious the spectacle of a veritable judicial 
patriarch. At a stated hour each day, the wild birds gather under his 
window, and, upon the same plank, enjoy a free lunch with his chickens. 
The antelopes, pursued by hunters, take refuge upon his grounds; he 
warns or drives off the pursuers and threatens them with prosecution 
under the game laws. The little timid animals have learned that on his 
grounds they have a haven of refuge, and they seek those grounds for 
safety as a matter of acquired habit. Thus the great Judge makes a 
daily example of his doctrine of a universal brotherhood, a brother- 
hood that embraces not only man but the dumb animals as well. Abra- 
ham sat in his tent at the cool of the day, and angels visited him. 
Judge Caldwell sat in his door at the cool of the day and breathed the 
wonderfully bracing mountain air ; 


“ And the air, 
Nowhere so clear, sharpened his visual ray 
To objects distant far,” 
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and great marches of mountain and valley spread out before him. 
Augels did not visit him or feast with him in the gross sense depicted 
by old John Milton, who, affecting to despise the angels of theology, 
wrote thus of the visit of one of them to Adam: — 


** So down they sat, 
And to their viands fell; nor seemingly 
The Angel, nor in mist, the common gloss 
Of Theologians; but with keen despatch 
Ot real hunger.”’ 


But angels may have visited him in the sense in which God visited the 
poor cobbler in Count Tolstoi’s touching little booklet entitled ‘* Where 
love is, there God _is also.’’ 


How THE Prous Funp Case Arose. —It may not be generally known 
that the man still lives in San Francisco who originated what is known 
as the ‘‘Pious Fund Case.’’ His name is Jonn T. Dorie. He isa 
citizen of great distinction and of advanced age. In former years he 
contributed occasionally to the press articles on important public 


questions ; and the American Law Review enjoyed the favor of some 
of his contributions. A few years ago he broke his leg. Owing to his 
advanced age, the bones never thoroughly knit, and in consequence of 
this he gets about with some difficulty. As far back as 1853 he took 
up the Pious Fund matter, and afterwards succeeded in presenting it 
to the Mixed Commission of 1869, and recovered an award of 904,000 
and odd dollars. He again pressed it on the attention of our govern- 
ment, and kept up the contention from the administration of Harrison 
down to that of Roosevelt, and finally succeeded in securing a submis- 
sion of it to the Hague International Tribunal, which awarded a 
judgment in favor of the United States for $1,420,684, and a perpetual 
annuity of $43,050. 


CoNSTITUTIONALITY OF THE Stamp Act oF Hawa. — In a former num- 
ber of this publication,!' we called attention to a fantastic decision of a 
circuit judge rendered at Hilo, in the territory of Hawaii, holding that 
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the Stamp Act of that territory, which was in existence prior to its an- 
nexation to the United States, was unconstitutional. It is a matter for 
congratulation that that decision has now been reversed by the Supreme 
Court of Hawaii, one judge dissenting, but concurring with the major- 
ity of the court that the Stamp Act Law is constitutional. It seems 
that, probably by a clerical misprint, we ascribed the decision in the 
case at nisi prius to Judge Gilbert. The name of the unfortunate 
judge was Little. Information from trustworthy correspondents is to 
the effect that about 75 per cent of all the decisions of this judge which 
have been carried to the Supreme Court of the territory have been 
reversed. Without intending that our remark shall apply to this, or 
to any other particular judge, we feel bound to say that it really looks 
as if the judicial positions in the Hawaiian Islands are used merely as 
places for defunct politicians. It is said that in another year the Presi- 
dent will be called upon to appoint some ten judges to fill vacant ju- 
dicial positions in those islands. If we may judge the future by the 
past, these vacant places will be filled with persons whose only recom- 
mendations will consist in their former political services rendered in 
behalf of politicians now prominent and influential in Washington. 

Recurring to the Stamp Act case, we find that the opinion of the 
Supreme Court of Hawaii is written by Mr. Justice Perry, and that the 
official syllabus prepared by the court is as follows: — 


Chapter 64 of the Civil Laws of 1897, relating to stamp duties, is not in- 
consistent with the provisions of Section 8 of Article 1 of the Constitution 
of the United States and was continued in force by the Enabling Act. 

The item in the schedule of that chapter relating to stamps on deeds does 
not provide for unequal taxation and is not invalid. 

A decree in equity required the respondent to give to the complainant a 
good and sufficient deed of certain land. Held, that the giving of an un- 
stamped deed was nota full compliance with’ the decree. 


The case in which the ruling is made was that of Temikawa v. Gama, 
an appeal from the Fourth District, in which the defendant, who had 
been ordered to file a deed in conformity with a court order, failed to 
affix the territorial stamp. Judge Little held that the law was con- 
trary to the Constitution, which provides that all duties shall ‘* be uni- 
form throughout the United States.’’ The Supreme Court holds that 
the act in question was not specifically repealed by the Organic Act, 
not even by implication. 

- The court adds : — 
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The imposition of stamp duties for the purpose of revenue is but a method 
of taxation — is, clearly, a rightful subject of legislation. It was the inten- 
tion of Congress by the Organic Act to authorize our legislature to pass tax 
laws. This is further shown by other portions of the act. The exercise of 
this power by the Territory is not inconsistent with the clause of the Con- 
stitution relating to uniformity. 


DryneEk TO Me. Justice HARLAN IN CELEBRATION OF HIS COMPLETION 
oF TWENTY-FIVE YEARS OF JUDICIAL SERVICE. — A dinner was given to 
Hon. John M. Harlan, one of the justices of the Supreme Court of the 
United States, at the New Willard hotel, in Washington, D. C., on the 
9th of December, on the occasion of his completion of twenty-five years 
of judicial service on the Supreme Bench of the United States. Hon. 
Wayne MacVeagh presided. Grace was said by the Rev. Richard D. 
Harlan, of Lake Forest, Ill., who is a son of Mr. Justice Harlan. Two 
other sons of the distinguished Justice, James S. Harlan, Chief Justice, 
of Port Rico, and John M. Hanlan, Jr., of Chicago, were also present ; 
and Mrs. Harlan,. Miss Harlan and a host of friends were spectators in 
the gallery. The President of the United States arrived about half-past 
nine in the evening and there were also present several members of the 
Cabinet, members of the Supreme Court of the United States, and 
others. Chairman MacVeagh, in alluding to the career of Mr. Justice 
Harlan as a soldier in the Union Army, referred to the great difficulty 
in which the Union men of the border States were placed by the events 
of the civil war. It was easy for those in the extreme north, and also 
for those in the extreme south, to make up their minds and to drift with 
the tide, but with the men of the border States no resolution could be 
taken either way without involving a great sacrifice. It was literally 
friend against friend and neighbor against neighbor. - 

Nothing that was said, or that could have been said, could have en- 
hanced the public estimate of the value of the judicial services of Mr. 
Justice Harlan. In our judgment, the chief value of those services 
rests in his absolute honesty of thought and of purpose, and in his 
habit of making up his mind upon all questions, great or small, upon 
his own lines of thought and investigation without being too much 
swayed by the thoughts of others. This has led him to the delivering 
of dissenting opinions in more instances perhaps than has been the case 
with some other judges. But those opinions have enriched our juris- 
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prudence; and some of them have, or will become, the opinions of the 
court. In this catalogue we place, with absolute confidence, his dis- 
senting opinion in the Sugar Trust case. 


SPEECH OF THE PRESIDENT OF THE UniTED States aT THE DINNER 
To Mr. Justice Hartan. — At the dinner to Mr. Justice Harvan, 
described in the preceding paragraph, President Roosrve.t spoke as 
follows : — 


Mr. Chairman and Gentlemen: 


It isa peculiar privilege to be here to-night as one of those gathered to do 
homage to a career which has honored America. It is difficult to say certain 
of the traths which most need be said without being guilty of truisms in saying 
them. It is not an idie boast of this country when we speak of the court upon 
which Mr. Justice Harlan sits as the most illustrious and important io all the 
civilized world. It is not merely our own people who say that — it is the ver- 
dict of other nations as well. 

Mr. Justice Harlan has served for a quarter of a century on that court. 
During that time he has exercised an influence over the judicial statesmanship 
of the court of a kind such as is possible only under our own form of govern- 
ment. For the judges of the Supreme Court of the land must be not only 
great jurists but they must be great constructive statesmen, and the truth of 
what I say is illustrated by every study of American statesmanship, for in not 
One serious study of American political life will it be possible to omit the 
immense part played by the Supreme Court in the creation, not merely the 
modification, of the great policies through and by means of which the country 
has moved on to her present position. 

Thrice fortunate is the court when it has as one of its members a man who 
has played a great part in other spheres of our complete life. 

Mr. Justice Harlan came from Kentucky, a State in which the patriotism of 
the people was put to so peculiarly a severe test in the civil war. In the States 
of the farther north it was easy for the man to make up his mind on which side 
he would unsheath his sword. In the States of the farther south it was 
equally easy. In Kentucky the task was a difficult one. 

I remember, Mr. Justice, being told by an American who was a stanch friend 
of yours and one of the greatest lawyers and most patriotic citizens this coun- 
try had — John Mason Brown — that he came back from a trip from the West 
as a young man of twenty-one just at the time of the outbreak of the civil war, 
just after Sumter had been fired upon, and his mother brought down to him the 
sword that his father had carried in the Mexican war and said to him: ** My 
son, this is the sword your father carried. I hope you will draw it on the side 
that defends the flag for which your father fought, but for one side or the other 
draw it you must! ”’ 
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In any audience in any State of the Union, take it as far north as you wish, 
I can appeal with confidence to the people I address when I say that next to 
the homage we pay to the men who proved the truth of their endeavor as they 
battled in the blue uniform is the homage we pay to the men who, with equal 
sincerity, with equal devotion to the right as it was given them to see the right, 
wore the gray. And none pay that tribute of regard so frankly as those who 
themselves wore the blue in battle. 

And, having said that, Iam sure that none of my friends who fought in the 
Confederate service will misunderstand me, or will grudge what I am about to 
say, when I say that the greatest debt owed by this country to any set of men 
is owed by it to those men of the so-called border States, the men who in 
statesmanship followed Clay and the Crittendens and the Blairs, the men who 
as soldiers fought on the same side with Thomas and with Farragut, the men 
who were for the Union without regard to whether their immediate associates 
were for it or not. 

In New York, in Massachusetts, in Lllinois, in lowa, the men who stood for 
the Union went with the stream. In parts of Kentucky, of Virginia, of Mis- 
souri, they stemmed the torrent. 

And, gentlemen, I amhalf a Southerner myself. Two of my uncles fought 
in the Confederate army. One of them served under the father-in-law of vice- 
Governor Luke Wright of the Philippine Islands. And soI think I have the 
right to say that, knowing the Southern people as I do, I would heartily advo- 
cate fighting twice as hard as you fought from ’61 to ’65 for the privilege of 
staying in the same Union with them. 

The man to be a great statesman on the bench of the Supreme Court must 
have many qualities, and fortunate are we that this evening we can point to 
Justice Harlan as embodying them. A good citizen must be a good citizen in 
peace and in war. He must have the decent and orderly virtues, and he must 
have the essential manliness, for the lack of which no good intention can 
atone, 

It will be a bad thing for the nation if ever we grow as a nation to submit 
to the suppression of efficiency and morality, if we ever grow to accept the 
belief that we are to have two camps, in one of which will be grouped the men 
who mean well but who do not do things, and in the other the men who do 
things but who do not mean well. 

The art of successful self-government is not an easy art for people or for 
individuals. It comes to our people here as the inheritance of ages of effort. 
It can be thrown away; it can be unlearned easily, and it will surely be 
unlearned if we forget the vital need not merely of preaching but of practicing 
both sets of virtues — if we forget the vital need of having the average citizen 
not only a good man but a man. 

It is a fine thing to have on the Supreme Court a man who dared venture all 
for the great prize of death in battle when the country called for him and then 
the man who after the war was closed did not content himself with living an 
ignoble life on the plea that he had done so well it was not necessary to do 
more, but who continued to do his duty as a citizen all the better because he 
had done it as asoldier; the man who remembered that duty done, to be of 
practical use, must serve not as an excuse for not doing further duty, but as 
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an incentive, as a spur, to make him feel ashamed that his present or his 
future shou'd fall short of his past. 

Judge Harlan, I greet you personally, sir; I wish to express my own per- 
sonal debt to you for your influence, for your example, but I wish far more, 
speaking as the representative of all our people, to express the infinite sense 
of obligation we have to you for having shown by your life what the type of 
fearless American citizenship should be. 


Tae Position Or THE SuPREME CouRT OF THE UNITED STATES IN OUR 
GOVERNMENTAL System.— At the same banquet Mr. Justice Harlan 
spoke, in part, as follows: — 


The power of the court, for good or for evil, can scarcely be exaggerated. 
If it can not actually shape the destiny of our country, it can exert a command- 
ing influence in that direction. It can by its judgments strengthen our 
institutions in the confidence and affections of the people, or, more easily than 
any other department of the government, it can undermine the foundations 
of our governmental system. It can undo the work of the fathers by abrogat- 
ing old canons of constitutional construction that have helped to make this the 
foremost nation of the-earth. It can—to use the words of Chief Justice 
Marshall —‘‘ explain away the Constitution of our country, and leave it, a mag- 
nificent structure, indeed, to look at, but totally unfit for use.” But we all 
rejoice that it has it in its power to hold, and, in the judgment of America, it 
has steadily held the country in the path of safety, so that to-day our people 
believe, as we trust they will always believe, that the preservation of the Union, 
under the Constitution, is the surest guarantee of liberty regulated by law, as 
well as of the success of all movements and all policies demanded by the com- 
mon good. If our institutions should be assailed and overthrown — no matter 
by whom or in what way — whether by arbitrary power, by corruption, or by 
lawlessness, the last citadel to be taken by the assailants will be our incom- 
parable judicial organization. 

That the court holds the unique position it does, that it is invested with the 
extraordinary authority it wields, and that we have a judicial system which 
Washington declared was the chief pillar of the national government, is due 
primarily to the far-seeing statesmen of the revolutionary period. Prior to 
that time a few individual writers like Montesquieu had expressed the thought 
that the separation of the judicial department from other departments of gov- 
ernment was essential to liberty. But it remained for the American people, in 
advance of all other peoples, to distribute the powers of government among 
three separate, co-equal and co-ordinate departments, and to secure that dis- 
tribution against sudden change by means of a Constitution that should be the 
supreme law of the land ani therefore binding upon all. That doctrine is the 
foundation of our freedom. 

It may be said — indeed it has been said by way of criticism — that the action 
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of the Supreme Court has not always met with universal approval, and that its 
members have often differed upon grave questions of constitutional law. 
Such occasions will always arise in the case of any tribunal constituted by 
human authority. But it is gratifying to know that those occasions have not 
weakened the position of the court before the country. There is abundant 
reason to believe that the people confide in its patriotism, its integrity and its 
learning, and have an abiding faith that no permanent or irreparable harm will 
come to the republic by any action that court will ever take. In the early 
history of our country it was the fear of some that the Supreme Court, exerting 
the enormous power conferred upon it, might ultimately so change our form 
of government as to destroy or endanger the essential rights of the States and 
imperil those fundamental rights of life, liberty and property which belong to 
free men. But few, if any, now entertain such apprehensions, and there is 
practical unanimity among statesmen, jurists and the people, as to the 
essential nature of our institutions. It is now the established and accepted 
doctrine that the Constitution, emanating from and representing the 
people of the United States, creates a government with certain powers for 
defined purposes and with paramount authority within the sphere of the 
exercise of those powers; leaving to the States full control in all matters the 
supervision and determination of which they have not surrendered and which 
have not been committed by the people to the national government. No 
American lawyer now questions the supremacy of the Constitution in respect 
of every subject intrusted to that government, or the wisdom of the provision 
made for its final interpretation, or the absolute necessity for the maintenance 
of our liberties, that all the rightful powers of the States be preserved 
and respected. Every patriot recognizes the fact that the best friend of the 


Union is he who recognizes the just rights and powers of the States, andthe ~ 
best friend of the States is he who recognizes the just rights and powers of the 
Union. 

God bless our dear country. God bless every effort to sustain and strengthen 


it in the hearts of the people of every race subject to its jurisdiction or 
authority. 


A New Home ror tae Supreme Court or THE Unitep States. — 
Among the many bills introduced to provide a site for the erection of a 
building for the accommodation of the Supreme Court of the United 
States is one introduced in the House of Representatives by Mr. 
Mercer, referred to a Committee of the Whole, amended in several par- 
ticulars, and ordered to be printed. It does not differ materially from 
several measures of the same kind which have been introduced, either 
in the Senate or in the House, and which have been described in these 
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pages. It provides for the condemnation or purchase of three squares 
of ground situated to the north of the Capitol and to the east of the 
Congressional Library, for the erection of a fireproof building ‘‘ for the 
accommodation of the Supreme Court of the United States, the Depart- 
ment of Justice, the National Law Library, and International Commis- 
sions or Congresses ;’’ and the first section of the bill adds ‘+ and for 
other purposes.’’ We suppose that the Department of Justice includes 
the whole judicial machinery of the United States situated within the 
District of Columbia; the offices, rooms, or chambers of the Attorney- 
General, of the Solicitor-General, of the Supreme Court of the District 
of Columbia, of the Court of Claims, and of everything else down to 
and including the ten Justices of the Peace, ‘‘ with all that the term 
implies.’’ There would be no objection to providing suitable apart- 
ments to be used by international tribunals in case of necessity in a 
building occupied by the Supreme Court of the United States; but to 
have anything else relating to the judicial establishment of the United 
States huddled into the same building with that great tribunal would be 
both inconvenient and unseemly. Mr. Mercer’s report from the Com- 
mittee on Public Buildings and Grounds in favor of his bill states that 
‘+ the National Bar Association, comprising attorneys-at-law from every 
State in the Union, has several times petitioned Congress to make the 
provisions for the judiciary which this measure contemplates.’’ This 
is inaccurate. First, there is no such body as The National Bar 
Association. There was one some years ago, but it passed out of 
existence. There isa body known as The American Bar Association, 
and it is composed of members of the Bar from every State in the Union. 
At its last session at Saratoga it discussed this question up and down, 
and voted down every amendment which contemplated the crowding 
together of other offices of the Judiciary Department of the Government, 
and especially of the local judiciary of the District of Columbia, into 
the same building with the Supreme Court of the United States; and 
finally passed, almost unanimously, the following resolution : — 


Resolved, By the American Bar Association, That Congress should, without 
further delay, take measures to provide a suitable building for tue exclusive 
occupation and use of the Supreme Court of the United States, its officers, its 
bar,! and its library. 


The whole stress of the debate upon this resolution lay in the question 
whether Congress should take the Department of Justice and other 


1 See 36 Am. Law Rev. 757. 
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judicial establishments within the District of Columbia into this build- 
ing, or whether it should make it a building for the ‘‘ exclusive ’’ use 
of the Supreme Court of the United States, its officers, its bar, and its 
library ; and, as we have said, the almost unanimous consensus of 
opinion was in favor of making it ‘‘exclusive.’’ The bill of Mr. 
Mercer ought not to pass. It will have the effect of preventing, for 
generations to come, what is most desirable, the housing of the Supreme 
Court of the United States in a building of its own. 


Tue Late Jonn W. Henry.— Hon. John W. Henry died at Kansas 
City, Missouri, in December last. At the time of his death he was a 
Judge of the Circuit Court of Missouri, but prior to becoming Circuit 
Judge he had for ten years held the position of Judge of the Supreme 
Court of Missouri and had been Chief Justice of the court in rotation. 
In fact, he had served as a Circuit Judge for several succeeding terms 
prior to being nominated for and elected to the office of Judge of the 
Supreme Court. When he was on the bench of that court it was ex- 
ceptionally strong. His associates were: W. B. Napton, who had 
previously served on the court; Warwick Hough, who is now serving . 
asa circuit judge in St. Louis; Elijah H. Norton, and T. A. Sher- 
wood, the latter having just completed his third term and thirtieth year 
of service upon that bench. 

After retiring from the Supreme Bench of Missouri and practicing for 
two years at the Bar of Kansas City, Judge Henry was appointed by 
the Governor to fill a vacancy in the office of Circuit Judge for Jack- 
son County, of which county Kansas City is the county seat, and he 
was several times re-elected to the office by the people. The story of 
his life reaches from his birth in Kentucky in the year 1825 to his 
death in Missouri near the close of the year 1902, a period of nearly 
seventy-eight years. When he first came to Missouri he settled at 
Boonville, where he was thrown in contact with some of the most dis- 
tinguished lawyers which Missouri has ever produced, — with such men 
as Abiel Leonard, Payton R. Hayden and John C. Richardson. His 
acquaintance with those great men ata formative period of his career 
as a lawyer assisted in shaping his mental characteristics, so that he 
developed into one of the ablest members of a bar which had been fer- 
tile in greatmen. The outbreak of the civil war found him a prosperous 
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lawyer at Independence in Jackson County. It may be recalled that 
Independence was situated on the high ground a few miles from the 
Missouri river and was the point from which the great overland wagon 
trains, destined for Santa Fé and other places in the interior mountain 
or desert regions of our country, loaded for their long journey. It was 
therefore a place of very considerable wealth and importance; but, 
during the civil war, its inhabitants felt all the sufferings of a border 
community. Judge Henry moved from place to place in Missouri, and 
finally, unable to endure suspicion and persecution any longer, re- 
moved to Jacksonville, Illinois, where he remained until the close of 
the civil war, when he returned to Missouri and enjoyed for more than 
forty years and until his death, a successful and honorable career as a 
practitioner at the bar and a judge on the Circuit Bench and the Su- 
preme Bench. He forms a distinguished landmark in the judicial 
history of Missouri. His opinions as a judge of the Supreme Court 
were of a high order. His character was lofty and untainted; he had 
the faculty, without exertion, of attaching friends to him; he died in 
the full enjoyment of an affectionate veneration on the part of his 
neighbors and fellow-citizens. 


ARBITRATION AND Lazor Disputes. — According to the report of the 
State Board of Conciliation and Arbitration of Massachusetts for the 
year 1901, this mode of settling struggles between capital and labor 
exhibits a gratifying progress in that State. During that year the 
board took part in settling no less than 108 controversies, in which it 
rendered 8 decisions and effected 39 conciliations. Twenty-six cases 
were found to be in process of mutual settlement, and 18 were 
abandoned. The principle of State Arbitration in such cases has also 
achieved a gratifying success in Illinois. A notable illustration of this 
was found in the settlement of the recent strike in Chicago. It seems, 
that, when brought before a fair board of arbitrators, there is a greater 
disposition on each side to listen to reason and'to make concessions. 
One discouraging feature of the subject, however, is, that State Arbi- 
tration cannot cope with strikes that extend beyond State boundaries. 
On this point the Boston Transcript truthfully says : — 
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As a rule, itis only minor disputes that are submitted to arbitration tribu— 
pals as at present constituted. The much advertised committee of the 
National Civic Federation can accomplish nothing toward staying hostilities in 
the coal industry iu the face of the refusal of the operators to accept arbi- 
tration, 


Notwithstanding the above statement, the opposing interests in the 
anthracite coal mining strike were finally brought face to face before 
the President of the United States, and, after some disappointment and 
difficulty, did voluntarily accept the principle of arbitration, and did 
agree to abide by the award of arbitrators appointed by the President 
of the United States; and, at the time of this writing, anthracite coal 
mining has been resumed, pending the decision of the arbitrators, and 
the arbitration is in progress. If the Federal government possessed 
more ample powers to deal with such troubles as the anthracite coal 
strike than it has under the Federal Constitution, the subject could be 
handled in a much better and more efficient manner. Perhaps if we 
were to imitate our neighbors on the immediate south of us, who began 
their Republic by adopting a constitution modeled upon the basis of 
ours, we should do better. The Mexican Constitution was amended by 
conferring upon the Federal government the general control over com- 
commerce, and not confining its control to interstate and foreign 
commerce. 


Tue TERRITORIAL EXPANSION OF JEFFERSON AND OF PoLk. — We 
again disclaim entering into the domain of party politics when we ven- 
ture a criticism upon the following sentiments in the platform of the 
New York State Democracy, put forth at their convention at Saratoga 
on October first : — . 


We believe in territorial expansion —the expansion of Jefferson and of 
Polk — and in the honorable acquisition of desirable territory which can be 
erected into States in the Union, and whose people are willing and fit or 
capable of becoming fit for American citizenship. 


The above language sounds well; but the less that is said of the 
territorial expansion of Polk the better it will be for the truth of his- 
tory. Polk and his party made a most unjust war against our sister 
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Republic of Mexico, for the purpose of adding to ou: domain territory 
that could be admitted into the American Union as slave States. 
Through that war and the subsequent Gadsden treaty we acquired 
vast marches of mountain and of desert, capable of agriculture by the 
aid of irrigation only, containing some gold and silver, but for the 
most part destitute of those two sinews of empire, iron and coal. On 
the other hand, to prevent the expansion of free territory on our north- 
west, James K. Polk, with the aid of enough Whig senators to accom- 
plish the ratification of the treaty, surrendered our contention of 
‘¢ Fifty-Four-Forty or Fight, ’’ and relinquished to Great Britain the 
territory now known as British Columbia, to which we had an indefea- 
sible title, —a vast country containing the only good coal mines on the 
Pacific coast of North America, abounding in iron, copper and the 
precious metals, and loaded with great forests teaming with great game. 
We have heard it said by well-informed persons that there exists in the 
secret archives of our State Department a letter from Emperor Nieh- 
olas, offering us Alaska as a free gift if we would maintain that 
contention and shut England off from the Pacific ocean. Instead of 
that, we have as a legacy, the unhealed wound of a contention with 
Great Britain, about a strip of territory in Alaska as large as the State 
of Rhode Island. If President Polk had not surrendered our just con- 
tention, it would have been all ours. His style and policy of acquiring 
territory furnish an indifferent model to be held up for the admiration 
of our sons. 


Neep oF A Speciat Commerce Court to Controt RaILroaps: 
A Srrikinc DEBATE ON THIS QuESTION, Pro anp Con. — The second 
session of the fifteenth annual meeting of the American Economic 
Association was held at Philadelphia on the 27th of December last. 
The session was devoted toa discussion of the topic, ‘‘ The Public 
Regulation of Railroads.’’ The principal speakers were Hon. Cuartes 
A. Provuty, a member of the Interstate Commerce Commission, who 
read a paper entitled ‘‘ National Regulation ;’’ and Hon. Watkxer D. 
Hings, vice-president of the Louisville and Nashville Railroad, who 
spoke on ‘‘ Legislative Regulation of Railroad Rates.’’ The paper of 
Mr. Provty was in part as follows: — 
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“« Five years ago the crying evil in railway operations was discrimination, 
mainly discrimination between indviduals. To-day this is not true. The vast 
consolidations of the last few years, the use of injunction to prevent depart- 
ures from the published rates, the lesson which railroad operators themselves 
have learned that competition in rates is always suicide, since it does not 
increase business and does reduce revenues, have largely eliminated such com- 
petition. The discrimination disappears, but in its place comes the danger 
attending every monopoly, extortion in charge imposed. 

‘As these combinations have proceeded the public has been repeatedly 
assured that there was no danger of any advance in freight rates. Rates have 
been advanced and are still advancing. In the winter of 1899 the rate on 
grain from the Mississippi river to New York fell to 12 cents per 100 pounds; 
to-day it is 224 cents. The cost of transporting grain and grain products 
from Chicago to the Atlantic seaboard by rail this past summer has been from 
two to five cents per 100 pounds, from ten to twenty-five per cent greater than 
it was the summer preceding. Within the monthall grain rates in every direc- 
tion from the fields to the seaboard have been advanced another two cents per 
100 pounds. Within the last three years the combination of anthracite coal 
roads has increased the cost of domestic sizes to the consumer from $1 to $2 
per ton. In sympathy, the common stock or the Reading Road alone advanced 
in market value from July, 1898, to July, 1902, $45,000,000, about 300 per cent. 

‘¢ The practical significance of those apparently slight advances is not ap- 
preciated. The Interstate Commerce Commission has recently concluded an 
investigation into a general advance in rates on hay, and decided that such 
advance was unjustiflable. No attention has been or will be paid to that de- 
cision, since there is no way in which it can be enforced, but the testimony in | 
that case shows that this advance in rates costs the consumer and producer of 
hay, in the territory to which it applies, $2,000,000 to $3,000,000 annually. There 
are now pending before the commission for investigation complaints which 
demand reductions probably amounting in the aggregate to $15,000,000 an- 
nually, equivalent upon a 4 per cent basis, to almost $£00,000,000 in capitaliza- 
tion. The railroad is the greatest and the most dangerous of all monopolies. 
If the anthracite coal combine advances the price of that commodity to the 
consumer $1 per ton, it levies upon the property of this country, which uses 
that coal, a tax of $50,000,000 annually in favor of the wealth that engineered 
and profits by that combine. 

‘* How shall the public be protected against this kind of extortion? Public- 
ity in the completest form has been tried in vain. To this the Sherman anti- 
trust law has been applied in its strongest form in vain. It has been suggested 
that the injured party might sue in court and recover the unreasonable charge 
from the railway; but the coal] dealer, who pays the freight, will not sue, for 
he recoups himself by increasing the price to his customer, and it would be no 
remedy to permit that consumer to bring suit and recover from $1 to 
$10. Manifestly, no right to get back any portion of an unjust rate already 
paid can be of the slightest value; the imposition of that rate must in some 
way be prohibited. 

‘© And the way is perfectly plain. It has been determined by courts without 
number that the railway is a public servant subject to public control, and that 
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the public in the exercise of that control, may fix the rate. Nearly one-half of 
the States do at the present time, toa greater or less extent, exercise this right 
with respect to transportation within their borders. The United States at- 
tempted to do this for interstate transportation by passing the act to regulate 
commerce. The imperfections of that act were not corrected when they became 
manifest because railway competition had so reduced rates as a whole that the 
need of such action was not felt. Now that competition has passed away and 
such @ measure does become necessary, let me for a minute call attention to 
the meaus. 

‘“* Under the decision of the United States Supreme Court the fixing of a rate 
for the future is a legislative function. It cannot be delegated to the courts, 
but must be exercised by the legislature, either directly, which is impracti- 
cable, or indirectiy through a commission. 

‘The function of this commission should be to correct, not mak:;, inter- 
state rates. So long as railways are private property they should be allowed 
to make their own rates in the first instance, the government interfering only 
when the rates so made are unjust. In the discharge of that function such a 
commission is not acourt. It should not sit merely to hear the complainant 
and the defendant and decide the issue. 

“The really difficult question is: How shall the orders of such a commission 
be revised and enforced? The railway rate is property. The railway industry 
is the most important in this country. To unjustly reduce the rate or unrea- 
sonably hamper the industry would be both wrong and unwise. A commission 
of the sort indicated would be to a degree a partisan body, whose orders ought 
not to be enforced without opportunity for appeal. 

** While courts canaot be givea authority t» prescribe a rate for the future, 
they have authority to determine whether the rate fixed by a commission is 
reasonable, and hence the natural suggestion is that railways should be allowed 
to review the orders of a commission in the Federal courts. To this there are 
many objections. The questions are not law questions, to be decided upon 
precedent, or by the way of testimony. They are traffic questions, for the 
most pirt requiring for their understanding and determination expert knuwl- 
elge ina high degree. This knowledge the Federal judges do not usually 
possess in any degree. The time of the courts is fully occupied with other 
matters. If for no other reason the interminable delays attendan: upon that 
method of procedure would be valid reason against its adoption. 

“ For these reasons it has for some time seemed to mz that we must create 
a special tribuna!, ia the nature of a commerce court, which should be charged 
with the duty of reviewing and enforcing the orders of a commission, from 
which appeal upon questions of law, and perhaps those of fact, should lie to 
the Supreme Court of the United States. The members of such tribunal would 
be appointed for life, and would therefore possess the conservatism of a court. 
They would not comein direct contact with the parties ia the same way that a 
commission does, and hence would be removed from those influences of a 
quasi-personal nature. They would stand responsible to public opinivn for 
the proper discharge oftheir duties. After all, they would speedily become an 
expert body, even more familiar with the matters at issue than a commission 
itself, and would be a'yle to act intelligently and promptly. 
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**Such a tribunal would not be confined to reviewing and enforcing the 
orders of a commission, even though its duties were limited to the regula‘ion 
of interstate railways. It happens continually that matters arise which 
require the application of immediate relief, which can only safely and properly 
be given through the summary process of acourt. It is quite probable, too, 
that such a court might be available in dealing with monopoly in other branch -s 
of interstate commerce than railway transportation.’’ 


Mr. Hines in his address responded to the paper read by Mr. Prouty as 
follows: — 

‘¢ Tf Mr. Prouty’s claim is true that rates on anthracite coal, on grain, and other 
commodities have been unreasonab!y increased in the past three or four years, 
he convicts the commission of which he is a member of the most astonishirg 
neglect of duty. The law as confirmed by the courts makes it the imperative 
duty of the commission to order the discontinuance of unreasonable rates, and 
the courts stand ready to enforce the commission’s lawful orders to that effect ; 
yet, according to Mr. Prouty, the commission has wholly failed for ail this 
time to perform a most important duty. 

“If Mr. Prouty’s claimis true that the commission’s order as to change in 
classification of hay cannot be enforced, it convicts the commission of having 
deliberately made an unlawful order, when under the law it could have made 
an order which wou'd have resulted in the discontinuance of the increased rate 
on hay if, in fact, unreasonable. 

‘*Mr. Prouty’s implication that under the present law a single individual is 
expected to sustain the burden of litigating such questions is uutrue, for such 
litigation can be, and ordinarily {s, conducted by the commission as plaintiff, 
and at the expense of the government. 

**If Mr. Prouty’s claims are correct, he puts the commission in the attitude 
of deliberately shirking important and effective duties for the apparent purpose 
of creating the impression that the present Jaw is a failure in order to promote 
the gratification of its ambition for vastly greater powers. 

‘“Mr. Prouty’s scheme of a special commerce court will make the tribuzal 
either expert or impartial, for the infinity of detail involved is too complicated 
ever to be thoroughly understood by a single tribunal, and the inevitable tempt- 
ation to; exercise the tremendous power conferred whether necessary or not, 
will prevent such a tribunal from being truly impartial or from ezrnestly 
striving to understand thoroughly the complications of the subject. 

The‘agitation by the interstate commerce commission for the rate- making 
power began in 1897, when the Supreme Court decided the miximum rate case. 
In that case the commission had fixed rates, which, if enforced, wou'd have 
materially reduced rates on practically all southbound business east of the 
Mississippi river. The Supreme Court showed clearly that Congress had not 
given the commission this necessarily unlimited and extremely important 
power, but it pointed out that the commission did have importaut functions 
designed to secure both reasonableness and equality of rates. 

“The commission criticised the Supreme Court, denied the court’s state- 
ments, andzhas made the erroneous impression that it is now powerless, and 
also that the rate-meking power would prevent secret rate-cutting. The pro- 
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posed power would necessarily be free from any substantial judicial review, 
and would be a complete abandonment of the method of regulation provided by 
Congress, which, despite all assertions to the contrary, has never been proved 
insufficiint. Any dissatisfaction is due to shortcomings of the commission 
rather than to defects in the law. 

‘* The Interstate Commerce Commission is neither an expert nor an impartial 
tribunal, as is proved by its decisions and the action of the courts upon them. 
It is unnecessary, unwise, end unjust to give such a tribunal practically flual 
power over the prvate capital invested in railroads. At present the mistakes 
of the railrozds can be adequately corrected in the courts; under the proposed 
methed, the mistak: s of the commission could not be coirected anywhere. 

“‘ The claim that low rates are due to railroad competition, and that as such . 
competition is disappearing the power to reduce rates shuuld be given to the 
commission, is fallacious because the generally low basis of rates is due to the 
competition between markets and between products, and to the fact that eco- 
nomical railroad management necessitates constantly increasing the volume of 
traffic, and these conditions are bound to continue. 

“ Despite the increase in volume of traffic and inefficiency of machinery, rail- 
road net earnings are diminishing and the cost per ton per mile is increasing. 
Although traffic conditions are not likely to permit increased returns, still as an 
abstract proposition the railroads undcubtedly have the right to share in the 
general prosperity when all other services and commodities increase in price. 

‘¢ The railroads of this country are largely responsible for its industrial and 
commercial supremacy. Self-interest will undoubtedly prompt them to do 
everything in their power to maintain that supremacy. Certainly the material 
welfare of the country has not depended in the past upon rate making by the 
commission, and it cannot be promoted thereby in the fu'ure. 

** No such commission is at the outset an expert tribunal, and it is not likely 
to become such. It is likely to be made up of gentlemen who have reached 
middle life, and who have probably up to that time devoted themselves to 
politics. They are rarely practical business men and almost never practical 
railroad men. They are likely to enter upon the performance of their duties 
with elaboraie theories, which, not being based upon experience, are probably 
incorrect, and almost without exception they show a surprising inclination to 
make railroad practices conform to their theories rather than to readjust their 
theories so es to be in conformity with the practical necessities of the trans- 
portation business of the country. 

*‘ These statements are borne out by the history of the present Interstate 
Commerce Commission. In repeated instances the commission has utterly 
refused to be influenced by long-settled railroad usages, has unanimously pro- 
nounced them unsound and unlawful, and later, when the cases came before 
the courts of the United States those usages have been upheld and com- 
mended.” 

Prof. John Bates Clark of Columbia University spoke in the afternoon on 
‘*The Dynamics of the Wages Question.” His address in part was as fol- 
lows: — 

““Wagcs sre always tending toward a standard fixed by the productive power 
of labor, ard this standard rises as the productive power of labor increases 
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The actual pay of labor also rises, but it lags behind the standard by a certain 
interval, and the condition is normal if the standard rises at a natural rate of 
rapidity and if the actual pay pursues it, remuining by a natural interval 
behind it. 

“ The length of the interval has an influence on the rapidity with which the 
pay of labor rises, and the best interval is the one that insures the most rapid 
rise. Ifa long tow line.enables a tug and its tow to go faster, the fact thit 
the tow lags by some distance behind the tug is of little consequence. 

** Monopoly may have several effects. It may retard the rise of the standard 
of wages and cause the actual rate to lag behind it by an abnormally long and 
increasing interval. In this case monopoly is atits worst. 

** Again, monopoly may not check the advance of the standard itself, but may 
cause the actual rate to remain by an increasing distance behind it. This effect 
is less disastrous than the former one. 

** Monopoly may let the standard rise at a natural rate, and cause actual pay 
to follow at an interval that is unnaturally long but fixed. This is a tolerable 
condition. 

** Monopoly may cause the standard to rise with accelerated speed and cause 
the actual rate of pay to follow at an interval that is long but fixed. This is 
the best that can be hoped for as the result of the consolida‘ions of capital 
and of labor, which are the marked feature of modern business.”’ 


Hon. U. M. Rosz on Frencn Lecat Journatism. — The following 
letter found in the columns of the Montreal Gazette, explains itself :— 


To the Editor of The Gazette: 


Sir. —In your issue of the 25th, your correspondent, Mr. Ed. Fabre Sur- 
veyer, in speaking of an address delivered by me as president of the American 
Bar Association at Saratoga, in August last, quotes from it as follows: — 

“In France there are two annual publications relating to the proceedings of 
the courts; one giving sketches of criminal and sensational cases, the other 
consisting of gossip about proceedings in the courts. They both come under 
the head of light reading,’’ etc. 

He then proceeds: ‘‘ Such an extraordinary statement could not stand un- 
challenged. * * * With all due respect to the learned judge, it is hard to 
understand how he could come tosay * * * thatin France there are two 
annual publications relating to the proceedings of the courts.”’ 

He then goes on to inform the public that there are in France many legal 
publications, giving the names of various of them. 

I do not see anything to challenge. What I said is undoubtedly true; and 
it disparages no one. I gave the name of one of the publications referred to; 
and the other — “ Causes Criminelles et Mondaines’’— by M. Alfred Bataille, 
was indicated, so that it could be easily identified. I referred in a casual way 
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to two publications; but I did not say that there were only two; and I expressly 
indicated that they were not law publications; being “ light reading, and very 
light reading at that;’’ which law publications are not. I did not say that 
they were the only two annual publications of the kind; but I believe that they 
are. None of the law journals of France are annuals, so far as I know; though 
they are arranged, of course, so as to be collected into volumes annually, or at 
shorter periods. 

Mr. Surveyer reproaches me for “ lack of acquaintance with such works as 
those of Dalloz, Merlin and others.’’ How does he kaow that? 

Many lawyers of much greater learning thanI can claim know nothing about 
French law periodica's, and it is no reproach to them; but there are but few 
lawyers either in the United States or in Canada that would not know that in 
a country so rich, populous and intellectual a3 France there must be a consid- 
erable number of law periodicals. Infact tie number is somewhat surprising; 
aud any one can easily get the names of them from the advertising lists. It 
would be hardly necessary to explain such well-known matters to the Amer- 
ican Bar Association. It is not very pleasant to have to repel a gratuitous 
charge of gross stupidity and ignorance, but since it reflects on others as well 
as on myself, I shall not shrink from doing so; though otherwise I should have 
been glad to leave your corrrespondeat in the undisturbed enjoyment of real 
or fancied superiority. 

I have not read all of the Freach law journals, and if Mr. Surveyer has read 
all that he enumerates he has accomplished a remarkable task. I do not know 
anything about ‘‘ the piety of the French (law) collector; meaning the editors 
of French law journals; but I will concede, at least pro forma, that they are all 
anchorites; and that they spend most of their time in fasting and prayers. 
Farther than this I cannot speak of their habits. I caunot vouch for the excei- 
lency of all of their journals; but I can say of four of the leading ones that I 
think they are conducted with distinguished ability. As for the others, I will 
tike the word of your correspondent. 

Iam ina condition to convince evea Mr. Surveyer that though my know!l- 
edge is by no means extensive, I am not quite so uncommonly ignorant as he 
assumes; unless, indeed, he is inaccessible to evidence. If he will kindly 
turn to Vol. I., p. 333, of the Southern Law Review, of St. Louis (1875) since 
merged in the AMERICAN Law-REVIEW, be will find an unimportant paper 
under my signature, no doudt long since deservedly forgotten, reviewing and 
translating various of the then very recently published judgments taken from 
Dalloz, the Jurisprudence Generale, and one other French journal not now 
remembered. At that time it was desired by my friend, Mr. G. I. Jones, now 
of Chicago, then the publisher of the Southern Law Review, that I should con- 
tribute a series of papers of the same kind. I did not do so, partly for want 
of time, and partly because I thought that, owing to the great output of legal 
literature in this country, such papers could not be made interesting or useful 
to American lawyers. So much for all of that. 

I have not the honor of a personal acquaintance with your respected corre- 
spondent; but I do not doubt but that he is a worthy, well-meaning, member 
of the bar, of greater learning than even his letter would indicate, and keenly 
sensitive to the international courtesies of the bar; but I do not understand 
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how, when I incidentally referred to two books that are not law books at all, 
he should reproach me with ignorance because I did not in some way also refer 
to the great number of French periodicals now being issued. I cannot sup- 
pose that he was moved by a love of detraction; but it must be obvious that 
his extraordinary conclusion was not based on any fair rule of construction. 


U. M. Ross. 
LITTLB,ROCK, ARK., October 29, 1902. 


Curious Names 1x Cases. —It seems that in the American courts 
curious names of the parties to cases sometimes crop out, though not 
perhaps equaling the Hindoo and Mohammedan names which we have 
elsewhere chronicled. According to the New York Times, former 
Justice of the Supreme Court Daly and ex-Assistant District Attorney 
Francis L. Wellman, counsel for the Metropolitan Street Railway Com- 
pany, during an intérruption of a case in which they were engaged on op- 
posite sides, were discussing the odd names of litigants in different suits. 
‘¢ Take the famous case of Bridges v. Shallcross, reported in the Sixth 
West Virginia Reports, for instance,’’ said Mr. Wellman. ‘That 
case was most ordinary,’’ said ex-Justice Daly, ‘* compared with the 
truly remarkable case reported in the Arkansas law reports a few years 
ago. In that case a man by the name of Driver was tried for stealing 
five hogs belonging to a Mr. Pig. One of the witnesses was named 
Hamm, the prosecuting attorney’s name was Chew, and the counsel for 
the defense were Miles & Miles. The oddness of the names occasioned 
much merriment in the court, which was brought to a climax when one 
of the counsel propounded the following question for the judge: ‘If 
Driver drove Pig’s hogs for Miles & Miles, would Hamm be fit to 
Chew?’ The court reserved decision.’’ 


Names or East Inpran as Comparep witH Names IN ANGLO- 
American Cases. — In running over the index number of Volume XI. 
(1901), of the Bombay Law Reporter, one is struck with the peculiar- 
ity of the names of some of the cases. The names of the editors of 
this very learned legal periodical present a strange contrast from ordin- 
ary English, German, or even French names. Theyare: V. Krishnas- 
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wami Aiyar, B.A., B.L.; P. R. Sundara Aiyar, B.A., B.L.; P.S. 
Sivaswami Aiyar, B.A., B.L. But the names of parties litigant pre- 
sent, in many cases, stranger peculiarities to Western eyes. How, for 
example, do the following names of cases compare with plain Smith v. 
Brown? 


Dakshina Mohun R»y v. Saroda Mohun Roy; Debendronath Mallick v. Odit 
Churn Mullick; Denonath Singh v. Niharan Chandra Chuckerbutty; Dewan 
Rau Bijai Bahadur Singh v. Rae Jagatpal Singh; Dullabhdas Devchandshet v. 
Lakshmandas Swarupchand; Mullapuda Balakrishnayya v. Venkata Narasimba 
Appa Row; Ram Dial v. Ram Das; Ram Hark Rai v. Shanodilal Juii; Rama- 
chandra Datt v. Jogeswar Narain Deo; Ram Kirpal Shukal v. Mussamat Rup 
Kuari; Ramalakshmi Amma! v, Sivanantha Perumal Sethurayar; Ramasami 
v. Venkatesam; Rimien v. Kondammal; Rameswar Koer v. Mahomed Mubdi 
Hossein Khan; Rampershad Tewarry v. Sheochurn Doss; Ram Raviji v. Pralpa 
Das; Rampurtab Samrathroy v, Premsukh Chandama!; Ranajiv. Kandoji; Sadu 
v. Baiza; Sah Lal Chand v. Indarjit; Sangapabia Baslingapa v. Gangapabin 
Niranjapa; Sah Lai Chand v. In tarjit; Sarat Coander Dey v. Gopal Chander 
Laha; Seshagiri Aiyar v. Marakathammal; Sheo Pershad Lail v. Tiakoor Rai; 
“Shadi Lal v. Thakur Das; Shahazadi Hajra Begum v. Khaja Hossein Ali Khan; 
Shaikhewas v. Mokuna Bibi; Sheikh Kudratulia v. Mahini Mohan Shaha; 
Shome Shankar Rajendra Varere v. Rajesarswam Jangam; Sitaram Paraji v. 
Nimbavalad Harishat; Smurthwaite v. Hannay; Srinivasachariar v. Raghava- 
chariar; Sriaivasa v. Tiruvengada; Sri Rajah Satruch«rla Jagannadha Razu v. 
Sri Rajah Satrucharla Ramabhadra Raz; Striman Satagopa v. Krishna Ta‘a- 
chariyar; Subba Rio v. Sitaramayya; Toolshi Pershad Singh v. Ralah Ram 
Narain Singh. 


Tue Very Ancient Law Firm or Murasuvu & Sons. — In an address 
delivered before the Law School Alumni Association of Washington 
University of St. Louis, by Hon. U. M. Rose, of Arkansas, the follow- 
ing sketch is given of this most ancient and celebrated law firm : — 


Of all sciences the law is the most ancient. In our day the center of time 
has been shifted. Formerly we were told that the pyramids of Egypt were 
fuur thousand years old; now archeologists say that they are six thousand 
years old. Thus time seems to be growing at both ends. 

Our professional retrospect has been lately extended in a most unexpected 
way. Prof. Hilpreth of the University of Pennsylvania, in excavating the ruins 
of Nippur, in Mesopotamia, lately discovered the vault of an ancient firm of 
attorneys known as Murashu and Sons, who are supposed to haye lived about 
seven thousand years ago. 

We used to consider Abraham as one of the ancients; but now he appears to 
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be painfully modern, Murashu and Sons were practicing law in Nippur three 
thousand years before Abraham wes born in Ur of the Chaldees, which, like 
Damascus, was of more recent date. They were farther removed from Abraham 
than we are from Romulus and Remus. 

This vault of Murashu and Sons, buried under twen'y-seven feet of cosmic 
dirt, was found to contain legal documents inscribed on tiles, which had been 
deposited there for safe-keeping. One of these that was deciphered was a bill 
of sale of a ring with an emerald set, containing a guaranty that the set would 
not fall out for twenty years. The document is in the highest style of the art; 
and all that it lacks to make it valid is a United States revenue stamp. Doubt- 
less the ring was intended to adorn some high-born lady and to enable her to 
multiply or perpetuate her conquests. No better confirmation of the ancient 
saying thatthe written word remains. The lady and all her lovely compan- 
ions are gone, and have long since been swept into the dust of oblivion. The 
city was destroyed ages ago, and yet the vault of these attorueys has guarded 
these precious documents intrusted to its care until a man from a world un- 
known has broken into it privacy and revealed its secrets. Murashu and Sons 
are by thousands of years the oldest members of the profession known to us; 
and they;make, I think, a good showing. This vault or archive room shows 
that they were prosperous in their professional pursuits; and their contents 
prove that they were esteemed and intrusted. There is one thing that I 
suppose we shall never know, and that is whether this particular document was 
written by the old manor by one of the boys. The senior member was, we 
may suppose, a man of strong family affections, since he took his sons into 
business with him, and taught them the way in which they should go. We 
should cherish this memory, and give the first watch of the night to the elder 
Murashu. As all of our ancestors were perhaps Asiatics in that early day, it 
may be that some drops of his blood now circulate in the veins of some of our 
most distinguisbed jurists, and we have evidence that some of the law of his 
day has trickled down through generations to our own times. 


Rattway ACCIDENTS FOR THE FiscaL Year, Enpine Jone 30, 
1891. — The following abstract of statistics of railway accidents for 
the fiscal year, ending June 30, 1891, published by the Interstate 
Commerce Commission, will make the mouth of the damage lawyer 
water : — 


The summaries of railway accidents contained in the report for the most 
part differ from those appearing in reports for prior years, being presented in 
greater detail, and especially being classified under the general heads of ** Ac- 
cidents resylting from the movements of trains, locomotives, or cars,” and 
** Accidents arising from causes other than those resulting from the movement 
of trains, locomotives, or cars.”’ 
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The total number of casvalties to persons on account of railway accidents, 
as shown for the year ending June 30, 1901, was 61,794, the{number of persons 
killed having been 8,455 and the number injured 53,339. Of railway employés, 
2,675 were killed and 41,142 were injured. 

These casua!ties were distributed among three general classes of employés, 
as follows: Trainmen, 1,537 killed, 16,715 injured; switchmen, flagmen, and 
watchmen, 175 killed, 1,190 injured; other employés, 963 killed, 23,237 injured. 
The casualties to emp'oyés from coupling and uncoupling cars were em- 
ployés killed, 198, injured, 2,768. The corresponding figures for the year 
1900 were killed, 282, injured, 5,229. The casualties connected with coup- 
ling and uncoupling cars are assizned as follows: Trainmen killed, 163, 
injured, 2,377; switchmen, flagmen, aud watchmen killed, 25, injured, 284; 
other employés killed, 10, injured, 107. The casualties due to falling 
from trains, locomotives, or cars in motion were trainmen killed, 376, 
injured, 3,174; switchmen, flagmen, and watchmen killed, 26, injured, 222; 
other employés killed, 61, injured, 452. The casualties due to jumping 
on or off locomotives or cars in motion were trainmen killed 65, injured, 
1,983; switchmen, flagmen and watchmen killed, 11, injured, 144; other 
employés kil'ed, 60, injured, 423. The casualties to the same three classes 
of employés from coliisions and derailments were trainmen killed, 464, 
injured, 2,508; switchmen, flagmen and watchmen killed, 11, injured, 81; other 
employés killed, 60, injured, 566. 

The number of passengers killed during the year was 282 and the number 
injured 4,988. The corresponding figures for the previous year were 249 killed 
and 4,128 injured. As a result of collisions and derailments 110 passengers 
were killed and 2,208 injured. The total number of persons other than em- 
ployés and passengers killed was 5,498; injured, 7,209. These figuresjinclude 
casualties. to persons classed as trespassers, of whom 4,601 were killed and 
4,858 were injured. The total ,number of casualties to persons other than 
employés from being struck by trains, locomotives, or cars were 4,135 killed 
and 3,995 injured. Casualties of this class occurred as follows: At highway 
crossings — passengers killed 3, injured, 11; other persons killed, 828, injured, 
1,343; at stations — passengers killed, 21, injured 344; other persons killed, 378, 
injured, 553; and at other points along track — passengers killed, 6, injured, 27; 
other persons killed, 2,899, injured, 1,717. The summaries giving the ratio of 
casualties show that one out of every 400 employés was killed, and one out of 
every 26 employés wasinjured. With reference to trainmen — including in this 
term, enginemen, firemen, conductors, and other trainmen—it is shown 
that one was killed for every 136 employed, and one was injured for every 13 
employed. One passenger was killed for every 2,153,469 carried, and one 
injured for every 121,748 carried. Ratios based upon the number of miles 
traveled, however, show that 61,537,548 passenger miles were acomplished for 
each passenger killed and 8,479,067 passenger miles accomplished for each pas- 
senger injured. The corresponding figures in these latter ratios for the year 
ending June 30, 1900, were 64,413,684 and 3,885,418 passenger miles for each 
passenger killed and each passenger injured respectively. 
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WHETHER CONGRESS CAN ABROGATE A TREATY. — We take the fol- 
lowing from a late issue of the National Corporation Reporter : — 


The session of Congress, just closed, has been notable for a recurrence of 
the discussion of the relation of the House of Representatives to the treaty- 
making power. It arose apropos a number of reciprocity treaties which have 
been negotiated by the President and submitted to the Senate, since the pas- 
Sege of the Dingley Act. The discussion was precipitated by a speech of 
Senator Cullom, Chairman of the Committee on Foreign Relations, on January 
29, 1902, in which he said: ‘‘The question to which I desire to call the atten- 
tion of the Senate is, whether a reciprocity treaty, which, by its terms, pro- 
vides that the duties to be collected, after its ratification, shall be those specified 
in the treaty, and none other, and which makes no reference to further Congres- 
sional action, will, of its 6wn force, operate to repeal so much of a tariffact as 
may come in conflict withit; or, whether it will be necessary for Congress to 
act on the treaty before those duties are reduced, and before the treaty sball 
become the supreme law of the land.’ After giving an historical review of the 
instances on which this subject had been broached the learned Senator stated 
his conclusion as follows: * From all those authorities it will be seen that 
the authority of the House, with reference to treaties, has been argued and 
discussed for more than a century and has never been definitely settled in Con- 
gress, and, perhaps, never will be. The House, each time the question was 
co nsidered, insisted upon its powers,but,nevertheless, it has never declined to 
make an appropriation to carry out the stipulations of a treaty, and I contend 
it was bound to do this, at least, as much as Congress can be bound to do 
anything when the faith of the nation has been pledged. And this appears to 
me to be the only case in which any action by the House is necessary, unless 
the treaty itself stipulates for such Congressional action.’ ! 

The House of Representatives at once proceeded to take action upon the 
extreme position thus asserted. On Jan. 31, the following resolution was 
offered by Mr. Dajzell of Pennsylvania, from the Committee on Rules, and was 
agreed to: — 

“ Whereas, It is seriously claimed that under the treaty-making power of 
the Government and without any action whatever on the part of the House of 
Representatives, or by Congress, reciprocal trade agreements may be negoti- 
aied with foreign governments that will of their own force operate to supplant, 
change, increase or entirely abrogate duties on imports collected under laws 
enacted by Congress and approved by the Executive for the purpose of raising 
revenue to maintain the Government; 

Now, therefore, be it resolved by the House of Representatives, That the 
Committee on Ways and Means be directed to fully investigate the question of 
whether or not the President, by and with the advice and consent of the Senate 
and independent of any action on the part of the House of Representatives, 
caa negotiate treaties with foreign governments by which duties levied under 
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an act of Congress for the purpose of raising reyenue are modified or repealed 
and report the result of such investigation to the House.’ 

The resolution was adopted without debate, but the issue thus raised 
promises to become an important one in the next session of Congress and the 


future action of the two branches of Congress on this subject will be watched 
with keen interest, 


We understand that Congress has, in more than one instance, abro- 
gated treaties. The proposition that a treaty established by the con- 
current action of the President and one House of Congress, cannot be 
abrogated by the concurrent action of the President and both Houses 
of Congress seems to be mathematically untenable. The question of 
responsibility to the other party to the treaty would, of course, be a 
different question. 


PRESIDENT RosE OF THE AMERICAN Bar ASSOCIATION ON PRIMARY 
ELEcTION Prosiems. — In his President’s address before the last meet- 
ing of the American Bar Association, Hon. U. M. Rose, of Arkansas, 
is reported to have said : — 


Several of the States are still wrestling with the problem of primary elec- 
tions. As to minority representation, it was not very clear how, as elections 
are held for the purpose of silencing minorities, any advantage could be gained 
by perpetuating minorities in the representation. Accordingly experiments 
along that line have proved to be unsatisfactory. As to primary elections 
some intelligent observers are of the opinion that, so far from doing any good, 
they only make matters worse. The objections are that they prolong the 
strife of a political contest; that they involve much additional expense; that 
they tend to increase fraud and corruption, being held in the bosom of a single 
political party whose members are not inclined to reveal party secrets; that by 
substituting a house to house canvass fora free and open public discussion, 
they lead to an ignoble political scramble, rife with personalities, misrepresen- 
tation and slander, thus lowering the political level and excluding many per- 
sons from that active participation in the election which would be beneficial to 
the public. 

I express no opinion onthe subject, but it is difficult to see why the boss and 
the demagogue, when active and efficient in a single election, should throw up 
their hands at the prospect ofa double election. It is sometimes said that every 
people has as good a government as it deserves, and this is true of all that are 
free. The evils that impair the successful operation of our government, both 
State and Federal, are deep-seated, and quack expedients dealing with surface 
indications cannot be relied on to do any good. Therein must the patient 
minister to himself. 


1 Cong. Record, Jan. 31, 1902, p. 1193 
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TestIMONY OF THE INSANE. — This question was brought to the at- 
tention of the people in the city of New York recently, in the prosecu- 
tion against one Davis, indicted for the murder of a man named Hil- 
liard, who was a member of the insane ward of the Belleview Hospital. 
Several insane patients were allowed to give their testimony on behalf 
of the prosecution; but, as the accused was acquitted by the jury, the 
propriety of the rulings of Judge Cowing in permitting them to testify 
cannot become the subject of judicial review. The law seems to be that 
whether an insane person shall be allowed to testify rests largely in the 
discretionfof the trial judge, just as in the case of a child of tender 
years. The judge must determine, as a question of fact, whether the 
person"tendered asa witness is competent. Where the person is merely 
the victim of some particular delusion, this, it seems, will not destroy 
his competency ; but where there is a complete breaking down of his 
mental faculties, as in the case of a general softening of the brain, it 
would be an abuse of discretion to allow him to testify, though the 
want of value of his testimony would generally be made apparent to 
the jurygby a cross-examination. We recall a case where the success of 
one ofjthe*parties depended upon the testimony of a person who was a 
victim of a most absurd insane delusion. There were several succes- 
sive trials. At each trial he was admitted to testify, but in each in- 
stance his testimony was entirely destroyed in the estimation of 
the jury by a single question put to him on cross-examination. 
This question sprung upon the jury the nature of his delusion. He 
grew excited, and told the most absurd and improbable story, with 
the result that the jury disregarded his testimony, as not coming from 
a source entitled to credit. 


Tue Ricut or Free Speecu. — During the past few weeks, meetings 
both of a public and of a private nature have been held in various 
towns throughout the country, for the consideration of a certain “ques- 
tion affecting the policy of the government; and they have been_broken 
up as often as held. Thereupon, indignant remonstrances have been 
made, chiefly through the press, not only by the sufferers themselves 
and their political partisans, but by at least one leading constitutional 
lawyer, loudly complaining of the violation of the rights of free speech 
and public meeting, without pausing to ascertain what those rights are, 
or whether they have actualiy been violated or prejudiced. Professor 
Dicey, in the Times of the 22d March, wrote: — 
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In various towns throughout Great Britain, such as Edinburgh and Scar- 
borough, freedom of open discussion on the subject of the war is, it would 
appear, for the moment at any rate suspended. * * * At the present 
moment neither the Government nor the public show due concern for the 
sacredness of legal rights. If these legal rights are excessive — if, for exam- 
ple, as is certainly arguable, stricter limits than now exist ought to be 
placed on the right of public meeting — let the law be deliberately amended; 
but whilst the legal rights of public meeting and of free discussion are not 
limited by law they ought to be protected by the whole power, moral and 
physical, of the State. The hint that the right to advocate the stopping of 
the war ought to be qualified by deference to popular sentiment means noth- 
ing less than that legal freedom is at an end, and that, instead of rights se- 
cured by the law of the land, we must accept the capricious dictates of 
popular sentiment enforced by the sanction of popular violence. 


Considered from a purely academical point of view, the right of pub- 
lie meeting affords a very interesting and by no means easy problem. 
This right has been established within comparatively recent times, for 
though it depends entirely on the common law, it was, down to the 
early part of the present century, prevented from operating by various 
statutory provisions. Since 1825, however, the rights of free speech 
and public meeting have been left to operate without any legislative 
hindrance worthy of note. It remains to consider the extent of those 
rights at common law. 


No better statement of the common law on this subject could be de- 
sired than that contained in a government pamphlet printed at White- 
hall on the 13th March, 1848, and consisting chiefly of a print of Lord 
Chief Justice Tindal’s charge to the grand jury at Bristol in 1832. 
The pamphlet contains two definitions settled by judicial authority : — 


1, An assembly of great numbers of persons, which from its general appear- 
ance and accompanying circumstances is calculated to excite terror, alarm, 
and consternation, is generally criminal and unlawful.! 

2. All persons who form an assembly of this kind, disregarding its probable 
effect and the alarm and consternation that are likely to ensue, and all who 
give countenance and support to it, are criminal parties.” 


With the former definition should be compared that in R. v. Neale 
(9 Car. & P. 437), where it was held that ‘‘ any assembly of persons 
attended with circumstances calculated to excite alarm is an unlawful 
assembly.’’ So, in Reg. v. Graham (16 Cox C. C. 420), it was 
decided that the question ‘‘ whether persons are guilty of participating 


1 Mr. Justice Bayley in R. v. Hunt, 2 Mr. Justice Holroyd, Lancaster 
1S8t. Tr. N. 8.171. Spring Assizes, 1822. 
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in a riotous assembly depends upon whether they, with others follow- 
ing them, approached a place of public resort with the intention of 
holding a meeting there come what might, or merely approached it 
with the intention of requesting to be allowed to hold a meeting there, 
and of departing if the request was refused.’’ 

The only case which could possibly be cited as conflicting with the 
above decisions is Beatty v. Gillbanks (47 L. T. Rep. 194), which has 
been severely criticised by the Irish Court of Appeal in O’ Kelly v. 
Hai vey (15 Cox C. C. 576), and impliedly overruled by the court for 
Crown Cases Reserved in Reg. v. Clarkson (66 L. T. Rep. 297), 
where it was held that a street procession by certain men was in itself no 
evidence of an unlawful assembly (although calculated to incite and 
actually inciting others to a breach of the peace) if such men did 
not know their acts had that tendency. It is to be observed that 
these were cases in which no speeches were delivered by the defend- 
ants, and the question was whether they were at the time aware of 
the provocative nature of their acts. 

After commenting on the supreme regard which the law has for 
public peace, Lord Chief Justice Tindal, in his charge quoted in the 
above-mentioned pamphlet, continued as follows: — 


The law of England has at ail times held in the greatest abhorrencce riotous ~ 
and tumultuary assemblages of the people. No one can foresee at the com- 
mencement what course they will take, or what consequences will ensue. 
‘Though cases may occur in which the object of such assemblies is at first de- 
fined and moderate, they rapidly enlarge their powers of mischief, and from the 
natural effect of the excitement and ferment inseparable from the collection of 
multitudes in one mass, the original design is quickly lost sight of, and men 
hurry on to the commission of crimes which at the first meeting they had never 
contemplaled. * * * Inthe first place, by the common law every private 
person may endeavor, of his own authority and without any warrant or sanc- 
tion of the magistrate, to suppress a riot by every means in his power. He 
may disperse, or assist in dispersing, those who are assembled; he may stay 
those who are engaged in it from executing their purpose; he may stop and 
prevent others whom he shall see coming up from joining the rest; and not only 
has he the authority, but it is his bounden duty, as a good subject of the king, 
to perform this to the utmost of his ability. * * * Every sheriff, consta- 
ble, and other police officer is called upon to do all that in them lies for the 
suppression of riot, and each has authority to command all other subjects of 
the king to assist them in that undertaking. 


It cannot be contended that the law on this matter has materially 
changed during the last fifty years, and the above decisions and state- 
ments of the law can lead to but one conclusion —viz., that where from 
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any cause the circumstances are such that there is no reasonable proba- 
bility that a public meeting can be held at a given place with peace and 
safety, the holding of such a meeting is unlawful. So far from being 
in a position to claim protection in the execution of their design, the 
persons holding such a meeting not only commit a crime in so doing, 
but are also liable to answer for any breach of the peace which may 
result from the opposition which they should have anticipated and 
avoided. Where speeches are delivered or demonstrations made in 
streets, squares, or other places of public resort, or where private build- 
ings or grounds are freely laid open for such purposes, it is incumbent 
upon the organizers and speakers to show the utmost circumspection 
in avoiding anything which is likely, with a due regard to the state of 
public feeling in the locality, and all the other circumstances, to raise 
violent opposition on the part of their audience, and they must, if neces- 
sary, abandon their meeting rather than give an oceasion for such 
opposition. 

The right of free speech is not a legal privilege accorded to the man 
who can shout loudest; nor does the liberty of public meeting consti- 
tute a warrant for the defiant haranguing of hostile crowds. The 
remedy provided by law for the restoration of peace in a riotous meet- 
ing is, not the expulsion of the unruly element, but the dispersion of 
the whole assembly. The speakers who raise the ire of their audience, 
whether by their words or by their mere presence, ought to be the first 
to depart when they perceive signs of disturbance or menace. 

It is true, as Professor Dicey observes, that ‘‘ the legal rights of 
public meeting and of free discussion are not limited by law,’’ for all 
the statutory limits thereon have long since been repealed, and it would 
assuredly be a retrograde measure to ‘‘ deliberately amend the law ’’ by 
reviving them. Nevertheless these rights, however free from legislative 
restriction, are of a strictly qualified or conditional nature, according 
to the common law itself; and they cease to be exercisable wherever an 
attempt to exercise them would tend to a disturbance of the public 
peace. As to the claim of protection ‘+ by the whole power, moral and 
physical, of the State,’’ it is not supported by any decision; and the 
common law, as settled by the courts, very strongly supports the view 
that no such claim can be substantiated, but that, on the contrary, 
public orators and demonstrators must rely entirely on their own 
ability to abstain from arousing riotous opposition to their meetings, 
and have no power to require any assistance by the strong arm of the 
law for the quelling of riots which they must know their conduct and 
speech are calculated to provoke. — Law Times (London). 


118 37 AMERICAN LAW REVIEW. 


VALIDITY OF AGREEMENTS BY SHAREHOLDERS AS TO THE MANNER IN 
wuicH THey sHALL Vote SHares. —The Law Jovrnal (Lon- 
don) thus discourses on this subject : — 


It seems at first sight a rather questionable proceeding for executors to 
pledge themselves by agreement to vote for the re-election of certain directors, 
* at all times thereafter,’ but when we come to analyze the matter, is there any 
reason why they should not? A vote is aright of property, and a shareholder 
may use it to promote his private ends even though such ends are antagonistic 
to the interests of the company. That is clear from Pender v. Lushington,} 
and the North-West Transportation Company v. Beatty.2 The only difference 
between executors who take over shares as part of their testator’s estate and 
an ordinary shareholder is that executors in dealing with the voting power 
attached to the shares must consider what is best for the estate. If in the 
exercise of a bona Jide discretion they come to the conclusion that an agree- 
ment of this kind is best, it is not only their right, but their duty to enter into 
it. To describe this as delegating their powers is a fallacy. No doubt in 
entering into such an agreement the executors are tying their hands — fettering 
their discretion — but if the good of the estate requires it, as ex hypothesi it 
does, that consideration must be paramount. A question of greater nicety is 
whether a shareholder who is also a director, and as such owes a duty to the 
company, can use his vote to further his own interests at the expense of the 
company. Can he part the two persone, the character of shareholder and the 
character of director from one another? Seemingly, from Mr. Justice Swinfen- 
Eady’s view in the recent case of Greenwell v. Porter, he can. Qua share- 
holder, and in respect of his voting power, he is not responsible to the 
company. This is a little metaphysical, but it appears sound. 


Tue Law or In Germany — Curious DistincTions AND SMALL 
Pounisuments. — The Telegraph (London) has the following, which is 
being quoted in American periodicals : — 


A Socialist journal, called the Norddeutsche Volkstimme, not long ago criti- 
cized the conduct of some ships’ mates of the Imperial Navy at Lehe, near 
Geestemunde, for coarsely and vilely molesting two women during some fes- 
tivities given on the occasion of the visit of the French man-of-war Ibis last 
summer. The newspaper declared that the language they used toward the 
women was ‘‘ more than foul,’? and it appears that the word ‘ Rupel’? — 
‘* unmannerly boors’’— was used jin describing the culprits. The mates of 
the Third Naval Artillery Division brought an action for defamation of charac- 
ter against the paper, and the defendants having proved that the coarse lan- 
guage was used, and having pleaded privilege, were acquitted by the Assessors’ 


1 46 Law J. Rep. Chance. 317; L. R. 2 56 Law J. Rep. P. C. 102; L. R. 12 
6 Chance. Div. 70. App. Cas. 589, 
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Court at Lehe. An appeal was lodged against the verdict, and the case came 
before the Criminal Court at Bremen. ‘The Public Prosecutor there admitted 
that the prosecutors had been guilty of ‘‘ gross and improper behavior ”’ and 
of having ** molested the women in an unseemly, coarse, and vile manner ;’’ he 
further stated that in stigmatizing this conduct the journal very justly vindi- 
cated the interests of the public. But he then drewa distinction —a very 
fine one. He said the writer might say that people “had behaved as unman- 
nerly boors,’’ but he was not entitled to ‘‘call’’ them ‘‘ boors.’? The words 
‘¢ unmannerly boor’’ were an invective, a term of abuse, and therefore indis- 
putably aninsult. In other words, you may saya man has told a lie, but you 
may not ‘call’? him a‘‘liar!.” The court indorsed this view of the case, 
saying that although you can prove a man has stolen something, you have no 
right to call him a thief! The defendant was accordingly fined the sum of 10s., 
and hisclaim of privilege was not admitted, on the ground that he was not de 
fending his own interests, and that the press had not the right of defending 
other people’s interests. 

German ideas as to the use of strong and abusive language are very peculiar, 
for some newspapers in this country go to very great lengths in invective and 
personal defamation of character; but, as fines are very small, cases for libel 
and defamation among private individuals are rarely brought before the courts, 
except on compulsion or by very small people. As a general rule, it is sup- 
posed to be incumbent upon a ‘man of honor” to challenge a calumniating 
scribe to a duel, although dueling is still, according to the law of the land, 
illegal. 

A short time ago a student of medicine of the University of Heidelberg was 
called up before the Assessors’ Court for some disorderliness common among 
students. The legal gentleman who prosecuted described his conduct as 
‘¢ impertinent’ (unverschamt), Whereupon the lawyer was requested to with- 
draw the offensive term. The lawyer refused, suggesting at the same time that 
he was an officer of the Reserve. The student, Herr Schmidt, who himself 
hopes to become one in due course, accepted the hint and challenged him 
through his second to a combat with swords under severe conditions. The 
matter had to be laid before the Officers’ District Court of Honor, and this 
body forbade the duel. 

The student and his second were then summoned before the Heidelberg 
Criminal Court and condemned to two months’ and one month’s confinement, 
respectively, in a fortress, the one for his challenge, the other for being the 
bearer of the challenge. According to German ideas, this was hard, as the 
word ‘ impertinent’ is a very dire offense. It appears that it may be used of 
a private person, but not to him; but if applied to an individual holding a situ- 
ation — however inferior —in the public service, the “ official’’ is entitled to 
hale the offender before the courts for ‘‘ insulting’? him. In connection with 
the nice distinctions made in this country in the field of insult, one is reminded 
of the story of a case in which a man was summoned for caliing his neighbor a 
** schweinehund ”’ (a pig dog). The magistrate ruled that such an animal did 
not exist, and therefore the term could not be described as an ‘‘insult.’”?> To 
call a man a pig or a dog would be an insuit, but to say he was a pig dog was 
*inoffensive.’’ The irritated plaintiff made his bow, adding, ‘‘ Very well, Mr. 
Judge; good morning. You area schweinehund!’’ There was a commotion 
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in the court, but the magistrate could not go back on his definition of the term. 
In general it is advisable not to use epithets in this country when excited to 
anger. There is only one expression which can be used with impunity, and 
that is, ‘I don’t like the shape of your nose! ”’ 


Bie Freres or Bic Lawyers. —The following, originating in the 
Philadelphia Press, showing the possibilities of the profession, may 
prove both an incentive and a consolation to some of our struggling 
legal brethren. We do not vouch forthe truth of any of it. Much of 
the stuff of this kind is the reckless work of newspaper space writers :— 


Joseph H. Choate, Ambassador to England, once said that the largest annual 
retainer paid to a lawyer was paid by the Sugar Trust to John H. Parsons. 
Mr Parsons received not less than $100,000. There are several lawyers in New 
York City who have received fees bigger than the one paid to Mr. Parsons by 
the Sugar Trust. Lawyers, especially those whose offices are in the Wall street 
district, have been devoting a large share of their attention to promoting. 
The joining together of great syndicates has proved more beneficial from a 
monetary point of view than any other branch of law practice. 

James C. Carter, who was at the Paris tribunal two years ago in connection 
with the seal controversy, received a fee of $50,000 for rendered services. 

Francis L. Wellman, one of the best-known jury lawyers in this country, 
who convicted Carlisle Harris, Dr. Buchanan and Dr. Meyer, the poisoners, 
when he was connected with the district attorney’s office, was paid $40,000 for 
defending the Hyams twins in Canada, who were on trial for murder in the first 
degree. They were both acqnitted. 

Report has it that the firm of Robinson, Bright & Scribner received $300,- 
000 for legal work in connection with the Broadway railroad franchise. 

Secretary of War Elihu Root drew the Astoria gas bill. Just how much Mr. 
Root got for drawing this ingenious measure is not generally known. Wall 
street lawyers figure that if Mr. Root was paid cash his fee was about $25,000, 
and if he was paid in stock he received at least $50,000. 

Ex-District Attorney Delancey Nicoll was retained to look after the park 
commissioners, who were indicted for letting contracts without first advertis - 
ing for public bids. The cases were never tried. The secret of success lies 
in disposing of an indictment without going to trial. It is said that Mr. Nicoll 
received a fee of $15,000 from each of the commissioners. 

Colonel E. C. James received $25,000 for defending Inspector McLaughlin, 
who was indicted for bribery on evidence given before the Lexow committee. 
Inspector McLaughlin putin a claim for that amount, but a few days ago, under 
the Ahearn act, Austin G. Fox and Daniel Robbins, who prosecuted in the 
police trials, were paid a fee of $30,000 each for their services. 

One of the most successful lawyers of the Wall street district is said to be 
John C. Tomlinson. He represented the Havana Commercial, the biggest 
tobacco syndicate in the world. He succeeded in bringing eighteen of the 
largest tobacco growers in Cuba together. For this service Mr. Tomlinson re- 
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ceived a fee of $300,000. Denver Gas paid him $100,000, while Denver Water 
netted Mr. Tomlinson a fee of $50,000. 

It is known that Fish, Richardson & Storrow received a fee of $50,000 from 
the General Electric Company for looking after one single case for that cor- 
poration. George Nelson Bromwell, who succeeded in reorganizing the copper 
mining syndicates with which Mr. Rockefeller is connected, is said to have re- 
ceived a fee of $400,000. 

Rudyard Kipling’s seven words for $1, said to be the highest price paid to 
any literary man of our times, reads very small in comparison with what was 
paid Judge Paxton for a literary article. Until McLeod came on the scene, the 
Reading railway had used an old sign at crossings: ‘‘ Beware of the engine 
and cars,’? with a mass of further instructions in small print. In some suits 
for damages it was claimed that the warnings were not clear. McLeod went 
to Judge Paxton, who composed this admirable notice: ‘‘ Railroad crossing — 
stop, look and listen!’’ For this little composition he received the modest 
sum of $4,780, or over $796.66 a word. When it comes to emoluments the 
poets are not in it with the lawyers. 


Tue Irish AND amusing story of the 
charge given by Judge Fletcher, at the Sligo Assizes in 1812, ona 
duel in which Major Hillas had been killed, was told by a contemporary 
apropos of recent cases of dueling on the Continent. ‘‘The law, ’’ 
said the learned judge to the jury, ‘‘ says the killing of a man in a duel 
is murder, and therefore, in the discharge of my duty, I am bound to 
tell you itis murder. ButI tell you at the same time a fairer duel 
than this I never heard of in the whole course of my life.’’ And so 
the jury were left to discriminate! Mr. Justice Fletcher, who was one 
of the justices of the Court of Common Pleas from 1807 till 1823, was 
sitting on the Bench with judges who had been notorious duelists. 
He had practiced at the Bar and been a member of the Irish House of 
Commons during the last decade of the eighteenth century, when duel- 
ing was stringently enforced by public opinion. 

The late Right Hon. John Edward Walsh, who was Master of the 
Rolls in Ireland from 1866 till his death in 1869, and was called to the 
Irish Bar in 1837, in a little book published in the late forties of the 
last century, entitled Ireland Sixty Years Ago, gives some interesting 
information of Irish judicial duelists. FitzGibbon, the Attorney- 
General for Ireland, who was afterwards Lord Chancellor and Ear! of 
Clare, fought with Curran, who was afterwards Master of the Rolls, the 
weapons being enormous pistols twelve inches long. Scott, afterwards 
Lord Chief Justice of Ireland and Earl of Clonmel, fought Lord 
Tyrawley and fought with several other gentlemen with various 
weapons — swords and pistols. 

Patterson, Chief Justice of the Common Pleas in Ireland, fought 
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with three country gentlemen and wounded them all; one of the duels 
was with small swords. Toler, Lord Norbury, Chief Justice of the 
Common Pleas in Ireland from 1800 till 1827, was so notorious as a 
duelist with political opponents that he is believed to have owed his 
promotion to his fighting qualities, and it was said that he shot up to 
the Bench. Sir Hardinge Giffard, Chief Justice of Ceylon and an 
uncle of the present Lord Chancellor of England, when at the Irish Bar 
fought a duel with the unfortunate barrister Bagnal Harvey, afterwards 
hanged as the leader of the insurrectionary movement in Wexford in 
1798. The Right Hon. Hely Hutchinson, the Prime Serjeant at the 
Irish Bar and Provost of Trinity College, Dublin, set an example of 
dueling to the students of the college of which he was the head by 
challenging and fighting Doyle, a master in Chancery. 

Mr. Walsh tells the following anecdote, which clearly relates to him- 
self: ‘* Some years ago a young friend going to the Irish Bar consulted 
the late Dr. Hodgkinson, Vice-Provost’ of Trinity College, Dublin — 
then a very old man—as to the best course of study to pursue, and 
whether he should begin with Fearne or Chitty. The doctor, who had 
long been secluded from the world and whose observation was begin- 
ning to fail, immediately reverted to the time when he had been himself 
a young barrister, and his advice was: ‘My young friend, practice 
four hours a day at Rigby’s pistol gallery, and it will advance you to 
the Woolsack faster than all the Fearnes and all the Chittys in the 
library.’ 

The Hon. Edward Mayne, who was a justice of the Court of Common 
Pleas in Ireland from 1806 till 1817 and of the Court of King’s Bench 
from 1817 till his resignation in 1820, and was the father of the late Sir 
Richard Mayne, K. C. B., a member of the English Bar and a Com- 
missioner of the Metropolitan Police, was the first member of the Irish 
Bench who set himself boldly to the work of putting a stop to dueling. 
Mr. Justice Mayne was a serious, solemn man, and a rigid moralist. 
His inflexible countenance on the Bench imposed an unusual silence 
and asense of seriousness upon the court. A case of dueling came 
before him on the Connaught Circuit, accompanied by some unusual 
circumstances which, in the disturbed state of the moral feeling at the 
time, were considered an alleviation. An acquittal was therefore 
expected as a thing of course. The judge, however, took a different 
view of the case. He clearly laid it down as one of murder, and 
charged the jury to find such a verdict. His severity was a subject of 
universal reprobation, and his efforts to put down murder were consid 
ered acts of heartless cruelty. In a company of western gentlemen, 
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when his conduct was talked over, someone inquired what was Judge 
Mayne’s Christian name. ‘‘I cannot tell what it is,’’ said another, 
‘* but I know what it is not —it is not Hugh’’ (humane). 

O’Connell bitterly lamented to the last hour of his life that he had 
slain an opponent in a duel. It was often observed that when receiv- 
ing Holy Communion he always wore a black glove on the right hand — 
the hand that, having shed blood in a duel, was unworthy to touch 
even the drapery associated with the mysteries of his religion. 
O’Connell was, however, openly taunted from the Judicial Bench for 
having avoided a hostile meeting. When challenged by Sir Robert 
Peel to fight a duel on the Continent, O’Connell was arrested in Lon- 
don, and was believed to have made no great effort to avoid the police. 
Shortly afterwards O’Connell, in an argument before the Irish Court 
of Common Pleas, said to Lord Norbury, the Chief Justice to whose 
dueling propensities we have referred, ‘‘ I fear I have not succeeded 
in causing your Lordship to apprehend me.’’ ‘‘ I know no one,”’’ said 
the Chief Justice very tartly, ‘‘ who is so easily apprehended, when he 
wishes to be apprehended, as Mr. O’Connell.’’ 

Dueling died hard in legal circles in Ireland, and it is worthy of 
record that almost the last serious message of a hostile character ever 
delivered was sent by an Irish Attorney-General. In 1843 the Right 
Hon. T. B. C. Smith, the Irish Attorney-General of the time, who was 
prosecuting O’Connell on behalf of the Crown in the State trials of 
that year, wrote a challenge to Mr. Gerald FitzGibbon, Q. C., the 
leading counsel for the defense and the father of Lord Justice Fitz- 
Gibbon of the Irish Court of Appeal. The matter was at once brought 
under the notice of the Bench, and, apologies and explanations having 
been received, the incident closed. Mr. Smith, however, who was on 
the eve of appointment to the Chief Justiceship of Ireland, lost his 
promotion to that great office, inasmuch as it was considered inexpedi- 
ent that he should preside over the highest tribunal of criminal juris- 
diction. The Master of the Rolls, Mr. Blackburne, became Chief 
Justice of Ireland, and Mr. Smith became Master of the Rolls. — Law 
Times (London). 
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NOTES OF RECENT DECISIONS. 


Corporations: ELections — Power or a Court or Equity To Com- 
PEL THE HoxpinG oF A CorPorATE Etection. — The decision of the Cir- 
cuit Court of the United States for the District of Colorado, in the case 
of Bartlett v. Gates,! is the opinion of a single judge,? but it is a very 
instructive case, and we believe is destined to form a landmark in the 
law. It holds that circumstances may exist under which a court of 
equity may, by its injunction, compel the directors of a corporation to 
hold a corporate election, in conformity with the governing statute and 
by-laws, under the supervision of a Master appointed for that purpose 
clothing him with power to prescribe the form of notice of the election 
to settle provisionally all questions respecting the right to vote, to 
declare the result, and to induct into office the directors whom he de- 
clares to be elected.. The old doctrine, that a court of equity is with- 
out jurisdiction to determine who are entitled to hold office in a cor- 
poration, but that the remedy for a deprivation of such an office is. 
exclusively at law, was adopted to a time when nearly every corporation 
was municipal, and when almost everything which passed under the 
name of corporation was public in its nature, exercising franchises 
granted by the king for public purposes. It had not, and is not now 
allowed to have the same application to the modern ‘‘ company ’’ in 
England, or to those kinds of trading and business companies which, 
though designated as corporations, hold very limited franchises from 
the State. Rights in such companies are no longer dealt with as pub- 
lic, but as private rights. If a number of gentlemen holding the ma- 
jority of the directory of a corporation can refuse to hold an election at 
the time designated in the by-laws, and can procure from a_ pliant 
judge an ex-parte order, enjoining the holding of such election, which 
order is served on the very day of the election, and a few minutes 
before the polls are to open, then a minority can perpetuate themselves 
in the control of a corporation indefinitely, excluding the majority from 
the control and use of their own property. 


1 118 Fed. Rep. 66. 2 Hon. Henry Clay Caldwell. 
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Such, in substance, was the case laid before Judge Caldwell, above 
cited ; and if he did not apply the proper remedy, what remedy is there 
for such a case? Three stockholders, one of them holding a very large 
amount of shares of the Colorado Fuel & Iron Company, had been in 
succession denied the right to inspect the records of the company by the 
same superserviceable State judge, although the right is guaranteed by 
the statute law of Colorado in explicit terms. This was the same 
judge who granted the injunction against holding the election, all the 
applications for writs of mandamus to compel an inspection of the books 
having in some mysterious way gotten before him. One stockholder, 
holding ten shares, or $1,000 in value of the capital stock of the cor- 
poration at par, out of a capitalization of some $25,000,000, had 
achieved this result by filing a bill on behalf of himself and other 
stockholders situated as he was, the equity of which was that if the 
election were held on the date fixed by the by-laws, two rival boards 
would be elected and confusion would thereby be produced. The 
stockholders desiring an election removed the case from the State > 
court into the United States Circuit Court, and filed a cross-bill set- 
ting up their side of the case, which was that more than two-thirds of 
the stockholders desired an election, and were prevented from having it 
by the maneuvers above described. 

Judge Caldwell heard the parties fully in the case, and, after acquir-. 
ing a thorough understanding of it, wrote one of the best opinions which 
is to be found anywhere in the judicial reports. While the numerous 
facts with which he had to deal prevented it from being short, yet he 
seems not to have wasted a word, nor to have made a mistake as to any 
form of expression; and when it is considered that the author of this 
clear, cogent and incisive opinion had passed the seventieth mile-post, 
admiration is excited for his intellectual powers, his sense of justice, 
and his attainments as a lawyer and a judge. The whole question was 
whether a full, free and fair election in this great corporation should be 
held, or whether a confessed minority, entrenched in power in the Board 
of Directors, should continue to hold the majority at arm’s-length. We 
say a confessed minority, for everything done by them was a confession 
of the fact that they were in a minority. An appeal from Judge Cald- 
well’s order was prayed for and was denied by him, on the ground that 
it was interlocutory. They then renewed the application before Mr. 
United States Circuit Judge Sanborn, at St. Paul, who, after hearing 
them? denied the application on the ground that it was the practice of 
the circuit judges of that circuit not to grant appeals from each other’s 
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orders, except in cases of obvious propriety. The application was 
renewed before Mr. Justice Brewer at Washington, and was denied, 
but on the ground that it had been made out of time. There was thus 
nothing left for the parties in the control of the company to do except 
to submit to the order and hold an election in compliance with it. 

Now, what was that order? It was very drastic in its nature, but it 
achieved the desired result : — 


1. That the original injunction heretofore issued in said original cause above 
entitled by the District Court of the Second Judicial District of the State of 
Colorado sitting within and for the county of Arapahoe in said State, by order of 
said court, dated the 20th day of August, 1902, be and the same is hereby modified 
as follows: So much of said injunction as undertakes to enjoin and restrain the 
stockholders of The Colorado Fuel and Iron Company, or any of them from 
holding or voting at any meeting of said stockholders to be held as a substitute 
for the regular annual meeting called for the 20th day of August, 1902, be and 
the same is hereby vacated and set aside, anda substitute meeting of the stock- 
holders of said company is hereby ordered and directed to be called and held 
as follows: Such meeting shall be called by the board of directors of said 
company for the 10th day of December, 1902, at 10 o’clock in the forenoon, and 
the defendants herein composing said board of directors, namely [reciting the 
names of nine directors], and all other persons who are directors of said com- 
pany, and any persons who may be hereafter elected members of said board 
before such action shall have been taken, are hereby ordered and directed to 
call such meeting for the 10th day of December, 1902, for the purpose of electing 
direetors of said The Colorado Fuel and Iron Company for the year ending on 
the third Wednesday of August, 1903, and for the transaction of such other 
business as may come before the meeting; and it is further ordered and directed 
that the:defendaat David C. Beaman, the secretary of said company, or anyone 
who may be elected or appointed in his place prior to the carrying out of this 
order, shall send, or cause to be sent, to the stockholders of said company the 
notice of said meeting required by the statutes of the State of Colorado, and the 
by-laws‘of said company at least thirty (30) days before the date herein fixed for 
the holding of said meeting, and shall also publish in accordance with the statutes 
of the State of;Colorado, a notice of said meeting in one of or more newspapers, 
as provided by law, at least ten (10) days before the date herein fixed for the 
holding of said meeting. And said The Colorado Fuel and Iron Company, its 
officers, agents, servants, attorneys, employés and the directors of said com- 
pany are further ordered and directed in accordance with the by-laws of said 
company to cause the transfer books of said company in the city of New York 
kept by the Knickerbocker Trust Company, transfer agent of said The Colorado 
Fuel and Iron Company, to be closed twenty (20) days before said tenth (10th) 
day of December, 1902, and to remain closed until after the meeting shall have 
finally adjourned. 

2. It is further ordered that Honorable Seymour D. Thompson be and he is 
hereby appointed Special Master to be present at and supervise the meeting of 
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the stockholders of the said The Colorado Fuel and Iron Company hereinbefore | 
directed to be held, and the said Master so appointed shal] ascertain and report 
to the said meeting of stockholders so to be held on said tenth (10th) day of 
December, a list of all stockholders of said company having on said day the 
right to vote as such stockholders, and to enable the said Master to make said 
report, the board of directors of the defendant, The Colorado Fuel and Iron 
Company, shall cause at the demand or request of the said Master that the 
books in the possession of the said transfer agent of said company shall be 
open to the inspection and examination of the said Master, and the secretary 
of said company shall submit to the said Master the stock books of said com- 
pany, kept or to be kept in the city of Denver, and from the evidence obtained 
from said books or from such other evidence as the said Master sha!] deem 
competent the said Master shall make up the list of stockholders aforesaid. 

The master is authorized to take testimony upon his own motion or upon 
the request of either party, and may hear and examine witnesses and examine 
books, documents and papers in the city of New York, and in the city of Chicago, 
State of Illinois, and in the State of Colorado, and in such other places as in 
his discretion he may order and direct; provided, however, that the taking of 
testimony on the request of parties shall not be so extended or so used as to 
delay the convening of the said meeting for the election of directors on the 
day in this order designated, or to unreasonably delay the election of directors 
herein provided for. 

The said Master hereby appointed shall have full, absolute and complete 
authority to determine who are entitled to vote at said election of directors, 
either in person or by proxy, and shall determine all questions of dispute that 
may arise at said meeting as to the right of any person to vote by himeelf 
or by proxy and as to the validity of any proxy presented at the meeting and 
as to the right of any such person as such proxy, and his decision shall be con- 
clusive for the time being upon the said meeting, its presiding officer, the 
tellers of election, and all persons participating in the said meeting of stock- 
holders. 

After the conclusion of said election said Master shall declare the result of 
said election, and the persons by him declared to be elected directors shall at 
once be inducted into office for the time being, and the Master shall report to 
this court the result of such meeting and the names of the directors who may 
be elected thereat, the number of votes cast by the stockholders for each per- 
son voted for at said meeting for the office of director, and also any ruling 
made by the said Master during the progress of said meeting to which any ex- 
ception shall be taken by any stockholder or person claiming to be a stock- 
holder or to represent any stockholder as proxy; but no exception to any 
decision’ or ruling by the said Master shall delay or postpone the election of 
directors at said meeting, or because of adjournment thereof, but any question | 
of difference shall be summarily disposed of by the said Master at the time 
of said meeting. 

3. It is further ordered and adjudged that the Board of Directors of the 
defendant company shalJ, on or before the 20th day of October, 1902, cause to 
be made of record its resolution providing for the calling of the said meeting 
hereinabove directed to be called and on or before the said 20th day of Oc- 
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tober, 1902, the secretary of the said The Colorado Fuel and Iron Company, 
shall prepare the form of notice thereafter to be issued to stockholders, and 
the form of notice to be published in a newspaper as hereinabove provided, 
and on or before the said 20th day of October, 1902, the defendant, The Col- 
orado Fuel and Iron Company, shall cause a copy of said resolution so by it 
to be adopted, and a copy of said notice or notices, to be transmitted and 
delivered to the said Master hereby appointed, for his consideration and 
approval and the said Master shall immediately consider the same; if he ap- 
proves such resolution and notices, he shall indorse his approval thereon and 
return them to the said The Colorado Fuel and Iron Company; if he does 
not approve the said form of resolution or of said notice, then he shall di- 
rect the proper change or modification that, in his opinion, should be made 
in such resolution or notices, or both, and immediately upon receiving such 
instructions from the said Master, the Board of Directors of the said The 
Colorado Fuel and Iron Company shall cause the said resolution to be adopted 
and the said notices to be prepared in accordance with the directions so made 
by said Master, and have the same completed prior to the tenth (10th) day of 
November, 1902, so that the said notices to individual stockholders can be 
issued and delivered or mailed on or before said date, as required by the 
statute of the State of Colorado, and by the by-laws of said company. 


It is no more than fair to the gentlemen who were made defendants 
in the cross-bill and against whom this order was directed, to say that 
they complied with it implicitly and without friction, at every point. 
The Special Master prepared a form of notice of the election, in com- 
pliance with the order, and the secretary of the company assisted — 
him in perfecting it, so as to obviate mistakes. The order was issued, 
advertised in the Denver Republican, and was distributed by mail to 
the stockholders who were such of record at the time of the close of the 
transfer books, twenty days before the date fixed for the substitute 
election. In preparation for the election a very considerable amount 
of testimony was taken in New York and afterwards at Denver. Pro- 
ceedings preparatory to the election were continued at Denver until after 
midnight of the day preceding the election. At this time it became 
apparent that there were three parties or groups of stockholders, and 
that neither group had votes and proxies enough to elect a board, — 
perhaps not more than enough to elect four directors out of the thirteen 
by the cumulative system of voting. The different groups of stock- 
holders, therefore, had the good sense to unite upon an agreement that 
each group was to be represented in the board by four directors, and that 
a thirteenth director, —a sort of director at large representing all of 
them, should be named in the person of Mr. James H. Hyde, of New 
York City. When this agreement was consummated, everything else 
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assumed a merely formal character; the Special Master stepped aside, 
and the bill and the cross-bill were dismissed by the voluntary act of 
the respective complainants in those bills, confirmed by Judge Hallett 
sitting in the court. This left the directors free to hold the election, 
not under the order and compulsion of the court, but under their own 
auspices and in pursuance of the agreement and settlement which had 
been made among the stockholders ; and the election was so held. The 
Special Master had been invited to attend, but he was present only as a 
spectator and a guest. The new directors immediately thereafter met 
and re-elected all the old ministerial officers of the corporation. The 
gratifying result thus followed, that the great property remained in the 
hands of the man who had so laboriously built it up. The order of 
Judge Caldwell achieved, though at the very close and in a different 
form than had been contemplated, the very result designed to be pro- 
duced by the order, namely, the holding of a full, free, fair and legal 
election for directors of the great corporation, — the greatest in Colorado 
and one of the greatest in all the Rocky Mountain region. As a piece 
of judicial work, it must therefore be regarded as having been in the 
highest degree successful. 

It is doubtful whether any man, or set of men, engaged in a purely 
private employment have ever attained the popularity, not only with 
their own employés, but with the public generally, that has been at- 
tained by Mr. John C. Osgood, the chairman of The Colorado Fuel & 
Iron Company, and his colleagues in the directorate of that company. 
The pay-rolls of the company are said to carry the great number of 
17,500 men, 15,000 of whom are employed within the State of Colo- 
rado. The’ miner who works under ground nine hours comes out of 
the pit as black as Erebus. The company provides a bathroom for 
him. He steps under a tepid shower bath. Ina few minutes he is 
clean ; he dons his street clothes and walks out into the open air, and 
cannot be distinguished from any other respectable citizen. Reading 
rooms, libraries, night schools and a hospital built at a cost of $400,000, 
a model institution of the kind, one of the finest in the United States, — 
all attest the politic liberality of Mr. Osgood and his associates. Nor 
does Mr. Osgood lavish everything upon his men: a seven per cent 
dividend went to the stockholders last summer, and there is something 
left for himself. His residence in the mountains is palatial, scarcely 
equaled in the United States; and there he dispenses a dignified hos- 
pitality which princes might envy. There is no doubt that he could 
have the highest office within the gift of the people of Colorado by 
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simply nodding his head and saying ‘‘ Yes;’’ and no one else need 
apply. 

The Special Master in Chancery, appointed by the order of Judge 
Caldwell, takes occasion to return public thanks for the very handsome 
manner in which he was treated by Mr. Osgood and his associates, who 
were defendants in the proceedings which resulted in that order. The 
order which the Special Master was required to execute was very 
severe, and this circumstance of itself rendered him, with respect to 
those gentlemen, persona non grata. Nevertheless, their treatment of 
him was courteous and more than kind. Nor did this kindness cease 
with the termination of his duties. When it was all over pressing in- 
vitations were extended to him to accept their hospitality, among other 
things a trip to their works, in order to see what they had really done 
in the development of a great industry and in the improvement of the 
condition of a great body of working men. 


Copyright: Matrrer Wuich May — News- 
PAPERS — Matter FROM FoREIGN Newspapers. — In Tribune Co. v. 
Associated Press! it appeared that the Chicago Tribune made a copy- 
right contract with the London Times whereby it was to have the ex- 
clusive right to copy anything in the columns of the Times and publish 
it simultaneously in the Tribune. The court held that the Tribune 
was not entitled to an injunction against the Associated Press to re- 
strain them from publishing matter that had appeared in the Times. 
The reasons for the decision which the judge gives in his opinion are 
these: Literary property is protected by the common law only to the 
extent of use and possession of the manuscript and its first publication 
by the owner. For further protection he must look to the statutes. 
A copyright to a newspaper is obtained daily by the paper being copy- 
righted as an entirety, no specific articles being copyrighted. In Clay- 
ton v. Stone,? this right has been questioned. In that case Justice 
Thompson says that the constitutional provisions for copyright ‘‘ can- 
not, with any propriety, be applied toa work of so fluctuating and 
fugitive a form as that of a newspaper or price current, the subject- 
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matter of which is daily changing and is a mere temporary use.’’ This 
opinion has been quoted with approval in a great many cases. But the 
rule as to original matter published in such form, and the rule as to 
newspapers composed in large part of matter not entitled to protection 
are different. Under the common law rule, exclusive right of publica- 
tion would end in the Times; so that there we must look to the statute 
law, in this case to the amendment of our copyright laws authorizing 
copyright in America on foreign publications under certain conditions 
where the publication is simultaneous. But the judge says that he is 
satisfied that it can be exercised only for matter distinctly set apart for 
the purpose and so distinguished in the publication, and that this was 
not done in this case. The questions thus raised are the right of the 
Tribune company to the fruits of its enterprise and expenditure under 
its arrangement with the Times, and the right of the public in the news 
published in the English papers. These questions can only be solved 


by a construction of the copyright laws in the United States, and not 
upon common law principles. 


ConsTITUTIONAL Law: Interstate Commerce — Potice 
TIONS OF THE States — Vauipity or a State Law PRoOuIBITING THE 
ImpoRTATION OF CatTTLE FROM CeERTAIN DistRICTs wiTHOUT STATE 
InspEcTION. — The case of Reid v. Colorado | decided by the Supreme 
Court of the United States on December Ist, was recognized by the court 
as involving a question of great importance, namely, the validity of a 
statute of the State of Colorado making it a misdemeanor to introduce 
into the State of Colorado cattle or horses from a State, territory or 
county south of the 36th parallel of north latitude, unless such cattle 
or horses have been held at some place north of said parallel of latitude 
for a period of at least 90 days prior to their importation into the State 
of Colorado, or unless the person, association or corporation, owning or 
having charge of them, should procure from the State Veterinary Sani- 
tary Board a certificate, or a bill of health, to the effect that said cattle 
or horses are free of infectious or contagious diseases, and have not 
been exposed, at any time within 90 days prior thereto, to any of said 
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diseases. Another section imposed the penalty of fine and imprison- 
ment for the violation of the statute. The defendant disregarded the 
statute by bringing into Colorado a herd of cattle from a district in 
Texas south of the 36th parallel of north latitude, conveying them to 
Wyoming, without causing them to be inspected by the Colorado State 
Veterinary Sanitary Board. For this offense he was indicted in the 
District Court of Arapahoe County, Colorado, was convicted, and sen- 
tenced to be imprisoned for six months in the county jail. His sentence 
having been aflirmed by the Supreme Court of Colorado, he brought a 
writ of error in the Supreme Court of the United States to have it 
reversed and the decision of the State court is now aflirmed by the 
highest national court, Mr. Justice Brewer alone dissenting. Mr. 
Justice Harlan writes the opinion of the court and takes up and deals 
one by one with the objections to the validity of the statute of the State 
of Colorado. 

The first was that the subject of this statute was covered by the act 
of Congress known as the Animal Industry Act.1 Mr. Justice Har- 
lan takes up the provisions of this Federal statute and recites them in 
detail and shows that they were not intended to cover and do not cover 
the whole subject of the interstate transportation of cattle so as to 
exclude the reasonable inspection laws of the States. Upon this subject 
he says, citing authorities in the margin: — 


It is quite true, as urged on behalf of the defendant, that the transportation 
of live stock from State to State is a branch of interstate commerce and that 
any specified rule or regulation in respect of such transportation, which Con- 
gress may lawfully prescribe or authorize and which may properly be deemed 
a regulation of such commerce, is paramount throughout the Union. So that 
when the entire subject of the transportation of live stock from one State to 
another is taken under direct na*ional supervision and a system devised by 
which diseased stock may be excluded from interstate commerce, all local or 
State regulations in respect of such matters and covering the same ground 
will cease to have any force, whether formally abrogated or not; and such 
rules and regulations as Congress may lawfully prescribe or authorize will 
alone control.? The power which the State might thus exercise may in this 
way be suspended until national control is abandoned and the subject be 
thereby left under the police power of the States. 


1 Act. Cong. May 29, 1884; 283 U.S. U.S. 299,317; N. Y..N. H.& H. R.R. 
Stat. 31, Ch. 60. Co. v. New York, 165 U. S. 628, 631; 

2 Gibbons v. Ogden, 9 Wheat. 1, Missouri, Kan. & Tex. R. Co. v. Haber, 
210; Morgan v. Louisiana, 118 U. S. 169 U. S. 613, 626; Rasmussen v. 
425, 464; Hennington v. Georgia, 163 Idaho, 181 U. 8. 198, 200. 
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But the difficulty with the defendant’s case is that Congress has not by any 
statute covered the whole subject of the transportation of live stock among the 
several States, and except in certain particulars not involving the present 
issue, has left a wide field for? the exercise by the State of their power, by 
appropriate regulations, to protect their domestic animals against contagious, 
infectious and communicable diseases. 


Having concluded that the statute of the United States did not cover 
the same ground as the statute of Colorado, and hence that the latter 
act was not void for that reason, the court took up and considered the 
question whether the constitutionality of the statute of Colorado was 
open to question as being in violation of the Constitution of the United 
States independently of any legislation of Congress. Upon this subject 
Mr. Justice Harlan said, citing the cases in the margin : — 


Certain principles are well settled by the former decisions of this court. 
One is that the purpose of a statute, in whatever language it may be framed, 
must be determined by its natural and reasonable effect.1 Another is, that a 
State may not, by its police regulations, whatever their object, unnecessarily 
burdeu foreign or interstate commerce.? Again, the acknowledged police 
powers of a State cannot legitimately be exerted so as to defeat or impair a 
right secured by the national Constitution, any more than to defeat or impair a 
statute passed by Corgress in pursuance of the powers granted to it.® 

Now, it is said that the defendant has a right under the Constitution of the 
United States to ship live stock from one State to another State. This will be 
conceded on all hands. But the defendant is not given by that instrument the 
right to introduce into a State, against its will, ‘ive stock affected by a con- 
tagious, infectious, or communicable disease, an:i whose presence in the State 
will or may, be injurious to its domestic auimals, The State — Congress not 
having‘assumed charge of the matter as involved in interstate commerce — may 
protect its people and.their property against such dangers, taking care always 
that the means employed to that end do not go beyond the necessities of the 
case or unreasonably burden the exercise of privileges secured by the Consti- 
tution of the United States. 

Is the statute of Colorado liable to the objection just stated? Can the courts 
hold that upon its face it unreasonably obstructs the exercise of the general 
right secured by the Constitution to ship or send recognized articles of com- 
merce from one State to another without interference by local authority? 


1 Henderson v. Mayor, ete., 92 U.S. 3 Gibbons v. Ogden, 9 Wheat. 1, 
259, 268. 210; Missouri, Kan. & Texas R. R. Co. 

2 Railroad Company v. Husin, 95 v. Haber, 169 U. S. 613, 625, 626, and 
U. S. 465, 472. authorities cited. 
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Those questions must be answered in the negative. The Colorado statute, in 
effect, declares that live stock coming, between the dates and from the territory 
specified, are, ordinarily, in such condition that their presence in the State may 
be dangerous to its domestic animals; and hence the requirement that before 
being brought or sent into the State they shall either be kept at some place 
north of the 36th parallel of north latitude for at least ninety days prior to 
their importation into the State, or the owner must procure from the State 
Veteriuary Sanitary Board a certificate or bill of health that the cattle are free 
from all infectious or contagious diseases, and have not been exposed to any of 
said diseases at any time within ninety days prior thereto. As there is no evi- 
dence in the case as to the practical operation of this regulation upon shippers 
of cattle, as it does not appear otherwise than that the statute can be obeyed 
without serious embarrassment or unreasonable cost, the court cannot assume 
arvitrarily that the State acted wholly without authority or that it unduly bur- 
dened the exercise of the privilege of engaging in interstate commerce. The 
accused seems to have been content to rest his defense upon such grounds as 
arose upon the face of the local statute, without reference to any evidence bear- 
ing upon the reasonableness or unreasonableness of the particular methods 
adopted by the State to protect its domestic avimals. He seems to have been 
willing to rixk the case upon the simple proposition— based upon the words 
of the State enactment and upon the act of Congress, reinforced by certain 
regulations made by the agricultural department — that the local sta‘tu’'e was 
inconsistent with that act, and with the general power of Congress to regulate 
interstate commerce. As, therefore, the statute does not forvid the introduc- 
tion into the State of all live stock coming from the defined territory — that 
diseased as weil as that not diseased — but only prescribes certain methods to - 
protect the domestic animals of Colorado from contact with live stock coming 
from ihat territory between certain dats, and as those methods bave been de- 
vised by the State under the power to pro‘ect the property of its people from 
injury, and do not appear upon their face to be unreasonable, we must, in the 
absence of evidence showing the contrary, assume that they are appropriate 
to the object which the State is entitled to accomplish. One other objection 
to the Colorado statute must be noticed, namely, that it is inconsistent with 
the clause of the Constitution declaring that the citizens of each State shali be 
entitled to all privileges and immunities of citizens in the several States. This 
position is untenable. The statute is equally applicable to citizens of ell the 
States. No discrimination is shown. No privileges are granted to citizens of 
Colorado that are denied to citizens of other States.! The principie is universal 
that legislation, whether by Congress or by a State, must be taken to be va.id, 
unless the contrary is made clearly to appear; and as the contrary does not so 
appear, the statute of Colorado is to be tuken as a constitutional excrcise of 
the power of the State. Perceiving no error in the judgment to the prejudice 


of the plaintiff under the Constitution of the United States, the judgment is 
affirmed. 


1 Kimmish ». Ball, 129 U. S. 217, 222. 
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ConstituTIoNAL Law: Poxick ReGuLations — oF 
LiseRtTy — UNCONSTITUTIONALITY OF THE ‘* MARYLAND SWEATSHOP 
Law ’? AmENDMENT— Process or Law. — We 
have received the full text of the opinion of Judge Albert Ritchie, of 
the Criminal Court of Baltimore City, Maryland, in the case of State 
v. Legum, dealing with a very important question of Constitutional 
law, and aflirming the proposition that the Maryland Act of 1902, Ch. 
101, generally known as the ‘‘ Sweatshop Law,’’ interferes with the 
right of the citizen to the free and profitable use of his property and 
with his right of personal liberty, without due process of law, and is 
therefore void.! As this case will not be reported in any of the regu- 
lar series of reports, official or unofficial, and in view of the difficulty 
of giving any clear idea of it by a condensed statement, we have con- 
cluded to print the opinion in full, especially as it is very tersely 
written : — 


RitcHie, J. The traverseris indicted under th2 act of 1902, Ch. 101, gea- 
erally known as the ‘* Sweatshop Law,” for having manufactured certain arti- 
cles of weariug apparel at his own home without a permit, and for other acts 
in violation of the same statute. The iniictment contains five counts, and 
they have all been demurred to on the ground that the act in question in- 
fringes upon the right of the citizen to the free use of his property, and 


upon his right of persona! liberty, without due process of law, and thus vio- 
lates the Fourteenth Amendment to the Constitution of the Unitel States, 
and the Twenty-third Article of the Maryland Declaration of Rizhts. 

Und:r the Code, Art. 27, Secs. 148 and 149, and the Amendatory Acts of 
1894, Ch. 302, and 1896, Ch. 467, full provision is made for the sanitary con- 
dition of all factories, manufacturing establisimeuts and workshops in the 
State, and the chief purpose of the act of 1902, as gathered from its terms, 
is to reach the manufacture of the articles therein mentioned (which com- 
prise uearly every article of men and women’s wearing apparel, and also cigar- 
ettes and cigars), in the homes of those who therein themselves manufacture 
such articles, or of those in whose homes others manufacture them. 

The act provides as follows: — 

1. That no room or apartment in any tenement or dwelling house shall 
be used; 

2. For the manufacture of coats, vests, trousers, knee-pants, overalis, 
cloaks, hats, caps, capes, suspenders, jerseys, blouses, waists, waist-bands, 


1 Judge Ritchie is the father of John Phelps and J. M. Moses appeared 
Albert Cabell Ritchie, who had an for the State, and Myer Rosenbush 
article in our last number. In the for the traverser. 
case which is the subject of this note, 
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underwear, neckwear, furs, fur trimmings, fur garments, shirts, purses 
feathers, artificial flowers, cigarettes, or cigars; 

3. Except by the immediate members of the family living therein; 

4, That such family is limited to the husband and wife, their children or 
the children of either; 

5. That neither such family, nor any member thereof, shall use any such 
room or apartment for such purpose; 

6. Without having first obtained a permit from the Chief of the Bureau 
of Industrial Statistics, stating the maximum number of persons which he 
may aliow to be employed therein; 

7. That such permit shall not be granted until after an inspection of the 
premises; 

8. And such permit may be revoked by said Chief at any time when (in his 
judgment) the health of the community, or of those employed, or living, in 
such room or apartment, may require; 

9. The Chief of the Bureau and his deputies have the right at all reasonable 
times to enter any rooms or apartments, where any goods are being mauufac- 
tured, for the purpose of inspection, and the persons in control are required to 
furnish access thereto; 

10. The penalty for any violation of the law is a fine not exceeding $100, or 
imprisonment not exceeding one year, or both. 

11. Other provisions of the Act prescribe certain conditions upon which any 
person or corporation may hire or employ others to work at making the articles 
referred to; requiring alike permit, revocable in like manner, and also requir- 
ing all persons or corporations contracting for the manufacture of any of the 
articles in question, or giving out materials out of which they are to be made» 
to keep a register of the persons with whom they contract, or to whom they 
give out such materials. 

Subject to the police power of the State, that is, the power to legislate both 
as to property and persons, in such respects as the public health, safety, or 
morals may require, the citizen is entitled to the free and profitable use of his 
property, and his right to pursue any lawful trade or avocation in a lawful 
manner, is part of his right of personal liberty. 

If necessary for the public welfare, restrictions may be placed upon the use 
of property, or upon the right to pursue the trade or avocation one may choose 
to follow, and such restrictions do not deprive the citizen of his property, or 
his liberty, without due process of law. The constitutional guarantees referred 
to are not construed as interfering with the proper exercise of the police 
power. Property must not be a menace to the public health, or used for pur- 
poses dangerous to public safety or morals. And so the various trades, 
callings and professions of the people may be regulated in respect to the con- 
ditions of locality, under which, or where, they may be prosecuted, to such 
extent as may be necessary to protect or promote the public health, safety or 
morals. 

Police regulations, however, must be just and reasonable, and not oppressive 
or burdensome; they must not be arbitrary; they must be necessary for the 
public welfare, end must not extend beyond the evil to be remedied or guarded 
against. 
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If they exceed any of these limitations, then they deprive the citizen of his 
property or his liberty without due process of law. 

In the light of these settled principles let us look again at the act in 
question, and let it be assumed, as it was in the argument (although some- 
what a matter of inference), that its object is the preservation of the public 
health. 

The Room or Apartment. — The act embraces every room or apariment in any 
tenement or dwelling house. This 1s not the case of prohibiting or regulating 
some given work or occupation within a certain locality. The act applies to 
every home in the State, and to every room in each home. Itis not confined to 
such rooms as may be used as workshops, or to such as may otherwise be used 
for eating or sleeping purposes, or which may be occupied by sick or diseased 
persons. It applies to every room ro matter what its conditions, or relation to 
other parts of the house. 


The prohibition against the manufacture in every tenement or dwelling 
house, of any of the articles in question except by the family, and by the 
family except on the conditions prescribed, impairs the right to the free and 
profitable use of property, whether occupied by the tenant or owner, thereby 
reducing its value, and interferes with the right to pursue any lawful occu- 
pation not injurious to others, in one’s own home, and unless this sweeping 
prohibition is demanded by the public health, it cannot be sustained. 

The Family. — The husband and wife, their children, and the children of 
either can so use such room or apartment only by first obtaining the permit; 
against all others the prohibition is absolute. The mother and father, the 
brother and sister, and every other relative of husband or wife, though per- 
manent members of the household, as well as the outsider whose help may be 
needed, are excluded. 

The Articles of Manufacture. — The manufacture of wearing apparel is one 
of the most common, useful and necessary occupations known to the people. 
It is matter of common knowledge that its prosecution under ordinary condi- 
tions, is not injurious to the health of the public, or of those engaged in it, 
and it is not urged by the State that the making of cigarettes and cigars is so 
injurious. 

It has in fact been decided by the Court of Appeals of New York in Jacob’s 
Case,! that the manufacture of cigars is not in itself injurious tothe public 
health. 

The Inspection and Permit. — The permit is not to be granted by the Chief 
of the Bureau until after an inspection of the premises has been made. 
An inspection in what respects and to what extent? The act does not cefine. 
Assuming that it is to be along sanitary lines, the act does not prescribe the 
required sanitary conditions, nor is there anything in the act under which the 
Chief of the Bureau is appointed,? which requires him to be a sanitary expert. 
Thus even if it were competent for the Legislature to leave absolutely to 
the Chief of the Bureau the determination of what conditions may endanger 
the public health, it is left to one who may or may not be qualified to deter- 
mine the matter. 


198 N. Y. 98. 2 1892, Ch. 29. 
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But there is a fir more important aspect of this feature of the statute to be 
considered, ani that is the arbitrary power conferred upon the Chief of the 
Bureau t> giveor withnold the necessary permit. 

The muanufacture of clothing is one of the important industries of the 
State, and the regular occupation of many of our citizens who do their work 
at tocir homes, is that of garmeat workers for the clothing factories. Besides 
these there are the smail tailors, dressmakers and seamstresses throughout the 
State, who also work at their calling at their homes. 

What are the sanitary conditions with which these thousands of our people 
must comp!y before they can pursue the occupation by which they earn their 
living and support those dependent on them? 

The act does not prescribe a single one of them. As to these people thus 
working in their homes, it mentions no requirements, it provides no standard, 
it leaves the whole matter to the arbitrary determiuation of the Chief of the 
Bureau, without any rules to guide or contro! his action, or by which the 
uniform and impartial exercise of his power may be secured. The right of 
these people to carn their livelihood at their usual occupations is subject to 
the undirected and uncontrolled power of this Chief of the Bureau, and 
placed at tne risk of his incapacity, favoritism, caprice and oppression. So 
far as any restraint is to be found in the act, he gives or refuses the permit 
as he pleases, A statute * which clothes a single individual with such power 
hardly falls within the domain of law.’ ! 

What has been said in reference to this power of the Chiefto grant or 
refuse to permit, applies with equal force to the power given him to revoke it. 

The Evil to be Guarded Against. —If the prosecution of any lawful work 
or occupation is in itself dangerous to public health, its prosecution may be 
regulated, or prohivited within certain localities. But the measure of the 
danger is the limit upon the exercise of the police power. If such prosecut’on 
does not threaten the public welfare in any respect, it cannot be subjected to 
burdensome regulations in the name of the public welfare. 

The manufacture of clothing is necessary aud common to civilized people 
the world over, and, so far as known, it has never been suggested anywhere or at 
avy time, that there was anything peculiar to this occupation that made 
it injurious to the public health, nor is it contended now by the State that 
there is. 

The theory of the State is that this act was intended to reach the evils of 
the ‘sweat shop,’? which is said to be any room or apartment in a tenement 
or dwelling house, regularly used by the garment workers, who live there 
and by other emplojé., in working, under the direction of some superin- 
tendent or foreman, upon the materials given out to them; and it is asserted 
in argument that among the evils of the sweatshop are the crowded and un- 
sanitary conditions under which many of the garment workers pursue their 
occupation. But, if it be the sweatshop thatis aimed at, thenit ought so 
to appear from the terms of the Act, and the Act should define whit is meant 


1 Mayor v. Radecke, 49 Md. 217- Cal. 466 (67 Pac. R.755); Bostock v. 
230; Yick Wo v. Hopkins, 118 U.S. Sams, 52 Atl. R. 665 (Md.). 
356-372; Schaezlein v. Cabannis, 135 
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py @ SWeatshuy, or at least describe the conditions that are to be guarded 
against. 

If, moreover, the theory of the State be correct, then it is clear that the 
danger to be guarded against exists not in the ordinary occupation of making 
wearing apparel, but in the unsanitary conditions under which some may 
make it. Such being the case the law should be framed to meet the conditions 
which create the danger. If common report be true, the general conditions 
of the sweatshop are a serious menace to the public health, and there is ur- 
gent need for appropriate legislation for theircorrection. Butin or?er to reach 
the unsanitary conditions of the sweatshop, how can it be necessary or reasou- 
able to subject to the same regulations places which are not sweatshops and 
persons who are innowise connected with them? 

What has been said as to wearing apparel applies in large measure to the 
manufacture of the other articles mentioned. 

Statutes of Other States. —I have examined the statutes which have been 
passed along this line of legislation by ten other States, and I find the fol’ow- 
ing limitations in some or the other of them, viz.: the law applies only to 
such rooms or apartments as may be used as workshops; or to such as are 
also used for eating, or s'eeping, or living purposes; the law dves no! apply 
to the family occupying the room or apartment; a certain number outside 
of the family may so work in such room; the law applies only when such 
goods are made to be sold; or where the work of the family is prosecuted 
as a regular occupation; it does not apply to the seamstress or tailor em- 
ployed to make clothing in the home of the employer for the use of the family; 
or to goods mad up on special order and received directly from the maker 
for personal use or wear; in some cases the law defines ia full the sanitary 
requirements; in others the execution of the law is intrusted to the health 
officers. None of these limitations are to be found in the act fof 1902. Whether 
the incorporation of any or all of them wou'd have relieved it from objection, 
is a question not now considered. 

I am constrained to hold that the provisioas of this act so far considered 
are unreasonable, arbitrary and oppressive; the pres rvation of tbe public 
health does not demand them; they unlawfully interfere with the right of 
labor; with the right of the citizen “‘to pursue unmolested a lawful employ- 
ment in a lawful manner;’’ they unlawfully invade the privacy of the home, 
and, without due process of law, they deprive the citizen of the free and profi - 
able use of his property, and of his right to labor at any lawful work or occu- 
pation, not injurious to others, when and where he wil, and thus infringe upon 
his right of personal liberty.! 

The other provisions of the act come within some of the objections to 
those already considered, or depend on, or were enacted chiefly with a view to 


1 Singer v. State, 72 Md. 464; Long Jacob’s Case, 98N. Y. 98; In re Sing 
v. State, 74 Md. 565-572; State v. Lee,96 Cal. 354: In re Hong Wah, 82 
Broadbelt, 89 Md. 565; Luman v. Fed. R.623; Baileyv. The People, 190 
Hitchens, 90 Md. 14; Butchers’ Co.v. Ill. 28-87; Ritchie v. People, 155 Ill. 
Crescent City Co., 111 U. S. 746-757; 98; Tiedeman S. & F. Control, Secs. 
Lawton v. Steele, 152 U. S. 136-8; 120-147. 
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enforcing, those that are invalid. Looking at the entire act, 1 think all its 
substantial provisions are so related to, and dependent on, each other, that the 
legislature had but one main object or system io view, and that without the 
provisions which are invalid the act would not have been passed. 


I therefore am of opinion that the whole act of 1902 is void, and will sus- 
tain the demurrer to all the counts. 


INSURANCE: SEIZURE BY A FOREIGN GOVERNMENT OF THE PROPERTY 
OF ITS OWN SuBJECTS PRIOR TO A DECLARATION OF Wark — LiaBILiry 
or UNDERWRITER — PusBLic Poticy.— The case of Janson v. Drie- 
fontein Consolidated Mines, lately decided in the British House of 
Lords,! presented the following state of facts: The action was brought 
by the respondents against the appellant, an underwriter, to recover 
133/. 19s. as for a total loss by seizure or theft, under a Lloyd’s policy, 
dated the Ist August, 1899, in respect of gold covered by the policy 
and ‘* commandeered ’’ by the orders of the late South African Republic 
at Vereeniging while in transit from Johannesburg to London on 
the 2d October, 1899. War had not then broken out between the 
South African Republic and the United Kingdom, but was imminent, 
and on that day gold bullion worth 13,395/., together with other con- 
signments amounting to about 300,000/., was seized by the officials 
of the Transvaal Government. War actually broke out on the Lith 
October. The defense was that the contract was unlawful or against 
public policy as being made with alien enemies. The respondents were 
a corporation constituted in accordance with the laws of the Transvaal. 
The appellant was held liable by the courts below. 

The Lords held (affirming the judgment of the court below), that, as 
a state of war did not exist at the time of the seizure, it was not con- 
trary to public policy that the contract of insurance should be enforced 
and that the underwriters were liable.? 


PRAcTICE: CounsEL AND CLIENT — AUTHORITY OF CLIENT TO RE- 
FER — WHEN COURT WILL NOT ENFORCE AGREEMENT TO REFER. — In 
the case of Neale v. Gordon-Lennox, the House of Lords, reversing 


1 87 Law Times Rep. 372. below, 85 L. T. Rep. 104; (1901) 2 K. 
2 The case is reported inthe court B. 419. 
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the judgment below,! held that’ where counsel has authority from his 
client to agree to a reference upon certain conditions, and he disregards 
such limitations, and agrees to an order of reference unconditionally, 
the court will not enforce such order against the wish of the client. 


Hieuways: PepestrRians WALKING at — Contrisutory 
LIGENCE PresumMED. — ‘‘ Keep in the middle of the road ’’ is amaxim 
which is sanctioned and commended by Bunyan’s Pilgrim’s Progress ; 
it is advocated in the refrain of a familiar old negro melody, and was 
lately very strenuously upheld by a certain faction of the Populist 
party in several of our Western States. The Supreme Court of Penn- 
sylvania, in the recent case of Siegler v. Mellenger,? has declared 
this maxim to be a rule of law applicable to a lone pedestrian walking 
on a public highway at night. In searching for precedents upon which 
the learned Justice who wrote the opinion may have relied as a basis for 
his decision, we have failed to find any case in point or an authority 
which makes such an application of this maxim. We do not suggest 
that the court may have had in mind either of the sources indicated 
above, but merely mention them in confession of our own incapacity. 
The opinion, by Mr. Justice Mitchell, contains a profusion of positive 


statements and has a perplexing paucity of facts, but it is very brief 
withal, so we herewith set it out in full: — 


A man desiring or being compelled to travel an unknown road on a dark 
night must always be in some uncertainty, if not peril. The middle of the road 
is usually the freest from obstructions, and in the best condition for travel, and 
therefore is prima facie the proper and safest place to go, notwithstanding its 
special disadvantages in the risk of collision with vehicles having also a right of 
way. On the other hand a side path perhaps offers smoother and more com- 
fortable walking, but is liable to its own special dangers, such as produced the 
accident in this case. Plaintiff testified that the cinder side path at the point 
where he turned onto it, and along most of the distance, was level, or nearly so, 
with the rest of the roadway. In cities or municipalities, where there is a well- 
defined sidewalk, and on country roads in daylight, the side is usually the 
proper place for foot passengers, and circumstances might be shown as to the 
condition of the side path and of the general roadway that would make a ques- 


1 The case is reported below in 86 2 139 Pa. St. 149; s. c. 21 Atl. Rep. 
L. T. Rep. 574; (1902) 1 K. B. 838. 151. 
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tion for the jury whether a traveler, even in the dark, might not be justified in 
following the former instead of the latter; but the presumption is that it is 
negligence to do so on a dark night on a country road. ‘The circumstances tes- 
tified to in the present case were not sufficient to overcome this presumption. 
There was no evidence to warrant a jury in finding the defendants guilty of 
negligence. ‘They were under no obligation to construct a footpath, and the 
one they permitted to be constructed and used there was not intrinsically dan- 
gerous. So far as shown, it was a smooth cinder path, about four feet wide, 
running at the side, and for the most part on a level with the roadway. At the 
point where this unfortunate accident occurred the path was between five and 
six feet above the road, and a man walking in the dark might, as in this case, 
make a misstep. But that did not make the place intrinsically dangerous for 
ordinary travel, which is the measure of defendants’ duty in regard to it. The 
opinions of witnesses that the place was dangerous were properly excluded. 
There was nothing in the situation which a brief description would not enable 


the jury fully to understand. In such cases opinions of witnesses are not 
admissible.! 


Judgment affirmed. 


Having humbly confessed our ignorance of the rule as applied to the 
facts stated in the opinion, we are Jed to inquire : — 

If the circumstances had been reversed to the extent that the plain- 
tiff had abandoned the path while it was still on a level with the high- 
way, probably from having recalled to mind the ‘lion story ’’ so 
beautifully told by the Immortal Dreamer, or perhaps from ‘‘ whistling 


to keep his courage up,’’ the familiar old plantation melody, or from 
reflecting on the foundation truths of Populism; and, by keeping ‘‘ the 
middle of the road,’’ had met with a similar accident, such as falling 
through a broken culvert; would the presumption of negligence still be 
too strong to prevent recovery ? 

We understand that there is no rule of law which conclusively im- 
putes negligence to a traveler for taking a pathway outside that portion 
of the highway which is traversed by vehicles, but that the question 
whether he has been negligent in so doing is a question of fact to be 
decided by the jury, and not by the judge, or a court. In the above 
case the negligence was plainly that of the public authorities clothed 
with the duty of keeping the highway in repair, in not protecting the 
pathway by such a railing as would have prevented the accident which 
happened. It should have been submitted to the jury whether the 
defendant was negligent in not providing a suitable railing along the 
margin of the pathway, and whether the plaintiff was guilty of contribu- 
tory negligence in departing from the wagonway and taking the pathway. 


1 Graham v. Pennsylvania Co., 139 Pa. 149; 21 Atl. 151; 12 L. R. A. 293. 
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Tue THIRTEENTH AMENDMENT APPLIED TO PronaGr. — Cases in- 
volving questions of slavery are extremely rare in these latter days. 
The Circuit Court of the United States for the Northern District of 
Florida, was, however, called upon recently to apply the Thirteenth 
Amendment of the national Constitution to a case where legislation 
pursuant to that amendment was the point at issue. The case, Jn re 
Lewis,! came before the court on a petition for a writ of habeas corpus, 
by Robert W. Lewis and others who were in the custody of the United 
States marshal, under indictment by the grand jury. The indictment 
charged that, in pursuance of a conspiracy said Lewis did wound, 
assault and beat one George Walker, and force him to return to his 
creditors’ place of business, and that this was done to compel him to 
work out a debt due them. A second indictment charged the defend- 
ants with attempting to return said Walker to a condition of peonage. 
The petition for the writ averred (1) that neither of the two indictments 
showed any acts in violation of any law of the United States; and (2) 
that the United States Circuit Court for the Northern District of Florida 
had no jurisdiction of any offense charged in the indictments. Mr. 
U. S. Circuit Judge Shelby, in denying the writ, cites Section 5526 
of Rev. Stat. U.S. This section reads as follows: — 


Every person who holds, arrests, returns, or causes to be held, arrested or 
returned, or in any manner aids in the arrest or return of any person to a con- 
dition of peonage, shall be punished by a fine of not less than one thousand, 
nor more than five thousand dollars, or by imprisonment not less than one year 
nor more than five years, or both. 


The moving cause for the passage of this section of the Revised Stat- 
utes, which became a law in 1867, was the existence of a system of 
peonage which then prevailed in some parts of the Territory of New 
Mexico. Counsel for petitioners contended that the purpose of this 
statute was to abolish the system of peonage which then existed and to 
prevent its recurrence there or elsewhere; and that, as no such system 
now exists, the statute does not apply to the acts charged in the indict- 
ment. The learned judge says: — 


The statute in question makes it an offense to hold or return one to a condi- 
tion of peonage. The word “‘ peonage,’’ as used in the statute includes cases 


1 114 Fed. Rep. 963. 
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of involuntary servitude to work outa debt. But every case of such servitude 
may not be within the statute. A peon is a “‘ species of serf compelled to work 
for his creditor until his debts are paid.’’! This statute contains words point- 
ing to this definition; for it refers to the service or labor of persons ‘‘ as peons 
in liquidation of any debt or obligation.’’ ? 

It is contended that a system of peonage like that once in force in New Mex- 
ico must exist before the statute will apply. That question need not now be 
decided. The statute, by its terms, embraces the case of the return of a single 
person to a‘ condition of peonage.’? But whether the person held in or returned 
to such a condition is within the statute, unless he and others are also held un- 
der a system, pretended law or custom, is a question relating rather to the suffi- 
ciency 6f the indictments or the evidence to be offered on the trial, and are 
questions not involved on this application. 


Customs Duties: Cataeut anp Wormeut.— The case of Davies v. 
United States? is an example of the peculiar questions which arise 
under the classifications of the tariff acts and which come before the 
United States courts for adjudication. District Judge Townsend 4 
says: — 


The sole question is whether the articles are manufactures of catgut and 
wormgut. The effect of the decision of the board of appraisers would be to 
hold that al! catgut and wormgut must necessarily be manufactured. It is ad- 
mitted that no cruder form of the merchandise than that here in question is 
imported. The argument based on the history of previous tariff acts throws 
but little light on the question involved. The opinion of the Board of General 
Appraisers is based on the testimony of a foreigner,— Beisel,— called by the 
government in another case, and who has never been cross-examined; and 
while he said that there was a form of unmanufactured catgut, called ‘‘ schok,”’ 
it is admitted that no one ever saw any of this article in this country; and one 
of the government officials testified that he never knew of the importation of 
any such article. Catgut is prepared from the small intestine of the sheep by a 
process of cutting, cleaning and drying. In fact, the intestine of the sheep does 
not become the catgut of commerce until it has been subjected to this process. 
Afterwards, when it has gone through an elaborate process of sterilization, in- 
creasing its value from tenfold to one hundredfold, it becomes the manufac- 
tured article known as “ surgical antiseptic catgut.’? A small sac taken from 
the silkworm in Spain, and stretched, dried and cleaned, becomes wormgut com- 
mercially, only after it has been thus treated. Single strands, taken from 


1 Cent. Dict. 3 115 Fed. Rep. 232. 
2 Rev. Stat. U. S., § 1990. 4 Circuit Court, S. D. New York. 
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bunches of such wormgut, are manufactured into leaders and snell for fishing 
purposes, and stitching material for the use of surgeons. As neither of these 
articles is known in any cruder form, and they are subsequently manufactured 
as aforesaid, or become parts of manufactures of gut, such as tennis racquets, 
they are gut unmanufactured and not manufacturers of gut. The decision of the 
Board of General Appraisers is reversed. 


Colloquially, if not editorially, we may add, that catgut, as so 
clearly defined in the latter part of the above decision, is used for 
‘ fiddle strings.’’ The court having passed judgment, the orchestra 
will please play the familiar caterwaul, ‘‘ in the dread uncertain mid- 
night when the cat is on the roof.’’ J.G.S. 


Evipence: X-Ray Pictures ApMIssIBLE FOR THE PcRPOsE OF SHOW- 
ING THE CONDITION OF THE INTERNAL TisstEs OF THE Human Bopy. — 
The case of City of Geneva v. Burnett,! recently decided in the 
Supreme Court of Nebraska, involved the question whether ‘‘ X-Ray 
Pictures ’’ were admissible as primary evidence. An action was 
. brought against the City of Geneva for personal injuries resulting from 
a loose board in the sidewalk of one of the city streets. The facts and 
rulings of the court are sufficiently stated in the following quotation 
from the opinion by Mr. Justice Ames : — 


The plaintiff testified that her foot and ankle which were injured by the 
accident were, previously thereto, in a healthy condition; and that the injury 
had produced a permanent, or at least a prolonged, disability. Some medical 
men testified that one of the consequences of the injury was, or might probably 
be, a calcareous deposit in the tissues of the foot; and that they had examined 
the foot of the plaintiff, who was a young person, by means of an apparatus for 
making or taking what are called ‘‘ X-Ray pictures ’’ of it, which disclosed the 
presence of such a deposit; and that in their opinion, the deposit was the re- 
sult of the injury. Plaintiff in error objects because some of the pictures so 
obtained were admitted in evidence. There was a very complete examination 
of the time, manner and circumstances of the taking of the pictures, and of the 
condition of the foot which they were supposed to indicate; but it is insisted 
that they were secondary evidence, and so not admissible. From the testimony 
of the witnesses, we are convinced that no better evidence of the condition of 
the interior tissues of the foot could have been obtained, without a surgical 
operation, to which the plaintiff was not called upon to submit. We do not 
thin the ruling complained of was erroneous. 


191 N. W. Rep. 275. 
VOL. XXXVII. 10 
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ConstituTIonAL Law: Compensation or County Orricers — 
SprciaL Acts.—Two cases founded on applications for writs of man- 
damus were recently decided by the Supreme Court of Ohio, in both 
of which local acts regulating the salaries of certain county officers 
were held to be unconstitutional.! The opinions in the cases were 
written by Mr. Justice Davis, and, as appears from a schedule in the 
printed report, the decisions will affect and render uncertain the 
amounts which the public officers of more than half the counties in the 
State are entitled to receive as compensation for theirservices. The 
court holds : — 


County officers are a part of the permanent organization of}the government 
of the State and the subject of compensation to county officers is not local in 
its nature and that an act of the general assembly upon that subject is a law of 
a general nature which must operate uniformly throughout the State, to comply 
with section 26 of article 2 of the Ohio constitution which ordains that ‘ all 
laws of a general nature shall have uniform operation throughout the State.” 


Justice Davis, in his opinion, does not attempt to solve the problem 
as to how uniformity in compensation of county officers, intended by 
the constitution, is to be determined, but points out that the uniform- 
ity in compensation is not in the total amount received, but uniformity 
in the rate of compensation,—that is, that the same compensation 


shall be paid for the same service. 


Corporations: UttrRA VirEs— Cannot Become MEMBERS OF A 
PARTNERSHIP — COMBINATIONS TO REGULATE Prices — Status oF Money 
OF stcH A COMBINATION WHEN PLACED IN THE HANDs OF A THIRD PER- 
son. —In the case of Guerinck v. Alcott,? decided by the Supreme 
Court of Ohio, the following is the ‘‘ syllabus by the court ’’ : — 


1. A corporation cannot be a member of a copartnership. 2. Where two 
corporations, by agreement, contribute capital to carry on a joint business in an 
assumed name, the net profits to be equally divided, such combination is not a 
partnership, and credits due thereto are not partnership assets, but belong to the 
two corporations. 3. Where money is held by a third person for such two cor- 
porations, and the same is garnished to pay the individual debt of one of them, 
and, the disclosures being unsatisfactory, an action is brought against such third 


1 State v. Yates, 64 N. E. Rep. 570; 2 63 N. E. Rep. 714. 
State v. Garver, 64 N. E. Rep. 572. 
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person and the other corporation as garnishees, both answer, and both fail to 
claim that such other corporation has any interest in the money, and the cause 
is tried upon the pleadings and testimony, it is not error of law for the court to 
find that one-half of such money belongs to the debtor corporation and render 
judgment accordingly. 4. While a combination to regulate prices and control 
output may be against public policy and illegal, the money arising as the fruits 
of such combination, when placed in the hands of a third person for one of the 
members thereof, ceases to be tainted by such illegality, and becomes honest 
money subject to seizure and sequestration by garnishee process, in favor of a 
creditor of such member. 


Law: Corporations — POWER OF A 
Ciry To ComprL THE ELevaTion OF RaILRoaDs TO ITS STREET WITHOUT 
Payinc DamaGes TO ABUTTING OwnERs. — Our esteemed contemporary, 
the National Corporation Reporter, thus calls us to book with reference 
to our comments on the decision of the Supreme Court of Illinois in 
Chicago v. Jackson : — 


We notice in the “ Notes of Recent Decisions” a disapproving comment on 
the decision of the Illinois Supreme Court in Chicago v. Jackson, as reported in 
Chicago Legal News, Nov. 9,1901. That opinion held that the city, in compel- 
ling railroads to elevate their tracks, acts under police powers, and is not liable 
for damages occasioned to abutting property owners It is said that ‘‘ the de- 
cision under review is unsound.’’ It is rather risky for the Review to com- 
ment in July, 1902, on a decision printed in November, 1901. The explanation 
is this: The Supreme Court granted a rehearing, and thereby withdrew the 
opinion condemned by the REviEw, and the opinion published ! is the decision 
of the court on rehearing. The question was a new one in the State, and has 
never been directly decided by any court. The present opinion is per curiam, 
and holds the city liable. 


We are glad to learn that the Supreme Court of Illinois got around 
to the right side of this question, although without our aid. 


McnicipaL Orpinances PasseNGeRS.— A municipal 
ordinance forbidding, under penalty, passengers to get on or off a mov- 
ing train without authority of those in charge thereof, is held, in Wice 
v. Chicago &c. R. Co.? to be void for unreasonableness and oppression, 


63 N. E. Rep. 1013. 2193 Ill. 351; s. c. 56 L. R. A. 268. 
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License: INTOXICATING Liquors — REMONSTRANCE — ATTORNEY IN 
Fact. — The recent case of Freid v. Nelson, decided by the Appellate 
Court of Indiana, presented a novel question concerning the legal effect 
of a power of attorney.! The defendant made an application to the 
board of county commissioners for a license to sell intoxicating liquors. 
A remonstrance against the issuance of such license was duly filed, pur- 
porting to contain the signatures of a majority of the legal voters of 
the township in which the defendant proposed to locate his saloon. All 
of the signatures to the remonstrance had been signed by one Samson 
J. North, as attorney in fact for the remonstrators. The only question 
before the court was whether the legal voters of the township could 
delegate authority to one person in a case of thiskind. The trial vourt 
held that, in such case, the authority could not be legally delegated. 
This judgment was reversed by the Appellate Court, which holds that, 
a remonstrance is not in any sense an exercise of the right to vote and 
that authority to sign such remonstrance may be legally granted and 
exercised under a power of attorney duly executed. The record did 
not present any issue by which the sufficiency of the power of attorney 
could be tested, no demand having been made for its production and 
the question of its sufficiency not having been raised in the trial court. 


Insunctions AcGartnst the case of Herzog v. 
Fitzgerald,? an application was made to the Supreme Court of the 
State of New York, City of Brooklyn, for an injunction against intimi- 
dation by strikers of the firm of bookbinders on the ground that they 
threatened intimidation and interference with the business of the plain- 
tiff. The injunction was denied at the Court of Special Term, and the 
judge made the careless remark ‘‘ that some protection must necessarily 
result when capital and labor disagree.’’ This encouraged the strikers 
to such an extent that a few days later an employe of the firm was set 
upon by them and badly beaten on his way to work, and so they main- 
tained pickets around the factory. An appeal from the order of the 
Special Term which had encouraged this infamous business was taken 
to the Appellate Division where the order was unanimously reversed 
and the injunction is ordered to issue. The decision of the Appellate 
Division, which was written by Mr. Justice Hirschberg, uses the fol- 
lowing language: — 


1 Fried v. Nelson, 65 N. E. Rep. 216. 274 App. Div. (N. Y.) 110. 


XUM 
YIIM 


NOTES OF RECENT DECISIONS. 149 


The plaintiffs are copartners engaged in the business of bookbinding in the 
borough of Brooklyn, and employ on the average thirty-five employés in 
their business. On March 17, 1902, a majority of such employés engaged in 
a strike, leaving the plaintiffs’ service in a body. The cause and object of 
the strike are wholly immaterial. The strike was a lawful act, whatever 
motive may have inspired it, so long 2s it was unaccompanied by violence, 
threats of violence, intimidation or unlawful acts of coercion. But the 
verified complaint alleges, and many affidavits are presented at the Special Term 
in support of the allegation, that the strike has been accompanied on the part 
of the defendants as participants or sympathizers with threats of violence, acts of 
violence, threats of coercion, acts of coercion and intimidation,“ picketing ’’ the 
plaintiffs’ premises, the use of vile and abusive language, and other familiar 
devices, for the purpose of preventing the plaintiffs from obtaining the peace- 
ful service of others who are willing and anxious to take the places abandoned 
by the strikers, aud of forcing compliance by the plaintiffs with the strikers’ 
demauds. 

It is unnecessary to detail the threats and acts of intimidation and violence 
which the affidavits disclose. They are such as were well calculated to occa- 
sion fear in the minds of the plaintiffs’ present employés that a continuance in 
such employment would result in bodily harm. They include threats to ‘*do”’ 
these workmen unless they join the strike; to “ fight them man to man;’’ to 
‘‘beat every man that works in that shop;”’ to “ fix’’ them so that they could 
never get another position in the United States; to lay for them and blow 
their heads off; to blow their brains out; to‘“‘lick”’ the men at night if they 
_keep on working for the firm, and in one instance to paint a workman ‘so 
black that the dogs won’t eat bread”’ out of his hands, etc. 

One of these employés, a girl 19 years of age, was visited by some of the 
defendants at her home and charged by them with being improperly intimate 
with one of the peaceful workmen, and was not only threatened personally in 
case she failed to use her influence to get this workman to join the strike, but 
was assured that the defendants would “ blow his brains out.’”’ The actual 
violence exerted is also detailed in the affidavits. 

Upon the facts disclosed the plaintiffs were clearly entitled to the injunction.! 
It was not necessary that bloodshed should precede the application. It is 
sufficient that the intent to resort to bloodshed if deemed necessary to ac- 
complish the unlawful purpose is distinctly manifested. As was said of 
injunctive relief in a similar case by the General Term in the First Department 
in Davis v. Zimmermann:? ‘It is far better for employers and employés, 
and for the peace and safety of the State,"that such relief be exercised by the 
courts, where parties can be heard, than to permit such violations of law to go 
unrestrained until force is arrayed against force, and the strong arm of the 
executive is compelled to intervene with troops to prevent disorder and the 
destruction of property. 


1 Davis v. Zimmermann, 91 Hun, Association v. Delaney, 48 App. Div. 
489; Sun Printing and Publishing 623; Curran v. Galen, 152 N. Y. 33). 
2 Supra, page 494. 
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Rewicious Societies: AvuTHORITY oF GovERNING Bopy —SureEr- 
VISION OF THE Courts.— The Supreme Court of Nebraska recently 
decided a controversy involving the application of certain rules, canons 
and customs of the Roman Catholic Church in this country. The 
plaintiff, who is the Bishop of the diocese of Lincoln (Neb.), brought 
suit to enjoin the defendant, who was a parish priest within such 
diocese, from exercising the powers or faculties as such priest in con- 
travention of the action ofthe plaintiff, and dismissing defendant from 
his priestly office. The civil courts of this country have uniformly and 
persistently refused to take cognizance of controversies of this char- 
acter. The Supreme Court of Nebraska had, however, adopted a rule 
in the celebrated case of Pounder v. Ashe,! that courts will recognize 
the judgments of a church tribunal, and enforce their observance, when 
regularly brought to judicial notice, in so far, at least, as to enjoin 
interference with church property. The court examines in detail the 
canons and rules of the church of which the defendant was a member, and 
the distinctions and grades of clergy and priesthood, but refuses to pass 
upon their polity or the fairness of the procedure by which the defend- 
ant was deprived of his office. The court says: — 


It may be Father Harriagton’s misfortune that, under the discipline of the 


society of which he has voiuutarily become a member, he was subject, under - 


certain contingencies, to be dismissed on secret investigations, and for reasons 
of which the bishop was the sole judge. It may be his misfortune that he has 
devoted his concededly great abilities to the work of a society in which the 
supreme authority in each diocese is so largely delegated to one man. But, 
having identified himself with such a denomination, his remedy is either to 
appeal to the proper ecclesiastical superior of the bishop, or, if so advised, to 
sever his connection with the organization. 


The decision directs the entry of a decree enjoining and restraining 
the defendant from exercising the powers or faculties of parish priest in 
or upon the property of said parish in contravention of the orders of said 
bishop, and from exercising therein the functions of which he has been 
deprived by the bishop, or excluding such other person as the bishop 
shall appoint as priest from the church property in said parish or from 
interfering with such person in the exercise of his office.? 


1 36 Neb. 564; 8. c. 44 Neb. 672. 2 Bonacum v. Harrington, 91N.W 
Rep. 886. 
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Wits: Revocation sy Testator — Expert Testimony as TO Hanp- 
writinc. — The Court of Appeals of New York, in an able opinion by 
Mr. Justice Haicut, has reversed the decision of the Appellate Divi- 
sion of the Second Judicial Department, entered June 6th, 1902, which 
affirmed a decree of the West Chester County Surrogate Court, admit- 
ting to probate the last will and testament of Robert E. Hopkins, 
deceased. The testator, who was possessed of a large estate, died 
May 9th, 1901, leaving him surviving Fanny W. Hopkins, his widow, 
and Robert E. Hopkins, Jr., a son aged thirteen, his only heir at law 
and next of kin. A search was made for his will in the Safe Deposit 
vaults in which it was his custom to keep his valuable papers. It was 
found the second or third day after his funeral in a little drawer under 
his roller top desk in his office. When found, his signature was can- 
celed by fourteen nearly perpendicular marks with pen and ink drawn 
across the letters of his signature. It appears that two searches of the 
desk were made. The first by opening the drawers and looking in, but 
not by carefully taking out the papers and examining them. On the 
second search, the papers were taken out and examined but the will 
was not found. It was not shown that any person had possession of 
the instrument, or had any motive to cancel it, other than the son who 
became chiefly benefited by its cancellation. It is not pretended that 
it was done by him, as he was only thirteen years of age, and he was 
not shown to have been at the office cf his father after his death and 
before the instrument was found. The last search of the testator’s desk 
was made in the presence of the widow and her brother. About two 
hours thereafter a gentleman who had occupied a desk in the same 
room with the decedent, and who had been connected with him in bus- 
iness for twenty-five years, went to the desk to do some writing, and, 
he says, mechanically put his hand on the little drawer and on pulling 
it open saw the blue envelope, which he took out and found to contain 
the will. The drawer appears to have been in little use, and contained 
no other papers beside the envelope in which the will was inclosed. 

The only question of fact presented for determination by the court 
was as to whether the signature had been canceled by the testator with 
the intention of revoking the will. Upon the trial the presumption that 
the will was revoked by the testator was sought to be overcome by 
showing that a previous search of the desk had been made for the pur- 
pose of discovering the will, and that it had not been found; from 
which it was claimed that the will must have been in the possession of 
some other person than the testator, and that it was subsequently placed 
in the desk with the signature canceled. On the other hand, it was 
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claimed on the part of the guardian ad litem that the will was overlooked 
at both searches of the testator’s desk, and that therefore the presump- 
tion in law that the will was canceled by the testator was not overcome 
by the evidence. The proponent, by the introduction of testimony of 
experts in handwriting, sought to show that the cancellation of the sig- 
nature was not done by the testator. The will had been drawn by a 
lawyer ten years before the testator’s death, and the testator’s signa- 
tures, one at the end of the will and another in the margin, were the 
only writings which the expert had before him with which to compare 
the cancellation marks. The court says: — 


Were these marks “ writings,’ within the meaning of chapter 36 of the 
laws of 1880 and chapter 555 of the laws of 1888, which permit the com- 
parison of writings by experts? The Appellate Division appears to have been 
of the opinion that they were. But we do not understand that such was the 
purpose or intent of these statutes. These enactments were considered by 
this court in the case of People v. Molineux,! in which the purpose of these stat- 
utes was pointed out. Prior to their enactment, comparison was permitted 
only with writings in evidence which were material upon some of the issues of 
the case. The expert was, therefore, limited in his investigation to an ex- 
amination, in many instances, to but one or two specimens. The purpose 
of these statutes was to give him a broader field for his investigation by 
permitting other writings, which were not material upon the issues of the 
case, to be introduced in evidence solely for the purpose of comparison. 
The statutes do not purport, nor were they intended, to change the meaning © 
of the word ‘‘ writing’’ as it had theretofore been used and understood, or to 
authorize comparison with anything that was not previously regarded to be 
the subject of comparison. 


The learned justice then proceeds to review the leading cases which 
had been relied upon in support of the admissibility of the expert 
testimony. The opinion also gives an interesting review of the growth 
in importance and use of testimony by handwriting experts, and dis- 
cusses the rules under which such testimony may be properly admitted. 
The opinion holds that mere perpendicular marks, or scratches, over a 
signature, for the purpose of canceling it, do not contain the character- 
istics necessary in the formation of letters to enable an expert, or any 
person, to speak with any degree of certainty with reference to the 
identity of the person who made the marks. It appears probable that 
the signature was canceled ten years or thereabouts after it was written. 
The expert concedes this, in giving his opinion as to the age of the ink 
used in making the marks over the signature; and yet, looking at the 


1 168 N. Y. 264, 
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letters forming the signature made ten years before, he was allowed to 
give his opinion to the effect that the marks of cancellation were not 
made by the same person who wrote the signature. This the court 


holds is carrying the privilege of an expert too far; it is testimony too 
dangerous and uncertain to be received as evidence and considered 
either by court or jury. The judgment of the Appellate Division and 
of the Surrogate Court is reversed and the proceedings are remitted to 
West Chester County for a trial before a jury in the Supreme Court to 
determine whether the will in question was revoked by the testator. 
All the other justices concurred. 


1 In re Hopkins Will (N. Y.), 65 
N. E. Rep. 173; rev’ng s.c. 73 App. 
Div. (N. Y¥.) 559. The Appellate 
Division, Second Department, affirmed 
the decree of the Surrogate of West- 
chester County, admitting the will «f 
Robert E. Hopkins to probate. The 
decision is by a divided court. The 
majority opinion is by Mr. Ju-tice 
GOODRICH, who holds that the facts 
and circumstances argue against the 


presumption of cancellation of the 
will by the testator; the testimony of 
Mr. Carvalho, the eminent handwrit- 
ing expert, is also given much weight 
by tbe court. Mr. Justice Woop- 
WARD filed a strong di-senting opinion. 
in which Mr. Justice JeNKs concurred 
The reasoning employed by Mr. 
Justice Woopwarp is upon the same 
lines as that adopted by the Court of 
Appeals. 
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BOOK REVIEWS. 


**5 Cyc.” — Cyclopedia of Law and Procedure, Edited by WILLIAM MACK and Howarp 
P. NasH, Volume V. New York: The American Law Book Company. London: But- 
terworth and Co., 12 Bell Yard. 1902. 


This volume starts out with an extensive article on “ Bail’? by JosEPH 
A. Joyce and Howarp C. Joyce. Weare prepared to siy that, while this arti- 
cle may not, on all its lines, escape criticism, yet that any article which the 
brothers Joyce publish under their own names wil! be found to be thoroughly 
well done. We venture, by way of criticism, to say that the following clause 
found on page 63 could have been improved: “ It is a constitutional guaranty 
that all persons shall be bailable by sufficient sureties except for capital offenses, 
when the proof is evident or the presumption of guilt great; and that exces- 
sive bail shall not be required.’? The objzction to this form of statement lies 
in the fact that two distinct things are blended into one paragraph: the 
right to bail and the prohibition against excessive bail. The right to 
bail is guaranteed in the constitutions of more than thirty of the Amer- 
ican States in nearly the language of the first clause of the above 
paragraph, the most usual form of expression being: ‘All pris- 


oners shall be bailable by sufficient sureties, except in capital cases where - 


the proof is evident or the presumption great.’? Some of the constitutions, 
instead of using the expression ‘presumption great,’’ say “‘ presumption 
strong.’’ The prohibition against excessive bail appears in Anglo-American 
law for the first time, it seems, in the celebrated short statute drawn by 
Lord Somers entitled ‘‘ An Act to Settle the Succession of the Crown and De- 
clare the Rights of the Subject.”?! From that source it was transferred into 
the Constitution of the United States, Amendment, through the influence 
of Thomas Jefferson; and it appears in many of our State constitutions, though 
not as frequently as the previous ciause. A more skillful treatment would have 
dealt with these two provisions separately, especially as there are believed to 
be a few decisions on the question ‘‘ What constitutes excessive bail?” 
Against small things like this there are many things to be commended in this 
article on ‘ Bail,’? — especially a collection of the citations of statutes and 
decisions construing them, in which the forms of bonds, undertakings, recog- 
nizances in lieu of bail, etc., are given. But the article is not improved by 
citing the Century Digest title ‘‘ Bail,’? — as is done in several places. 

The title “ Bailments,”’ by GzorgEe H. BaTss, seventy of these large pages, 
enough, and little enough, to excite the inquiry whether this is a convenient 
title to be used in any encyclopedia at all. The truth is, that it embraces too 
much for such a purpose, and, if cut down to a commercially convenient size, 
as it is here, it embraces too little. The title ‘‘ Bailments ’ properly embraces 


1 Wm. and M. I. 
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the great title of “Carriers of Goods,’’ which Mr. Schouler, in his work on 
‘+ Baiiments”’ called ‘the flower of the law of bailments.”’ It also embraces, 
according to the classification of Story, Lawson, and other institutional writers, 
the subject of “ Carriers of Passengers,’’ which has certainly grown to be a 
great title in the law, if we have regard to the variety of questions which arise 
in it and to the number of judicial decisions with which it is loaded down. 
We may, however, imagine that, in an article prepared for a cyclopedia, those 
branches of the subject are treated under their distinct and proper heads, as 
they would be in a law dictionary. 

The title Bankruptcy”? is much It embrac-s 192 of these very 
large pages. It is prepared by James W. EaTON, author of a work on 
‘Equity Jurisprudence, and editor of the third edition of ‘‘ Colyer’s Law and 
Practice in Bankruptcy late editor of the American Bankruptcy Reports;”’ 
and Jate lecturer on Bankruptcy in the Albany Law School; and a'so by FRaNK 
B. GILBERT, compiler of the Statute Law of the State of New York, on the 
Domestic Relations and on several other subjects. The law of bankruptcy is 
entirely statutory, and the work of bringing it into shspe and presenting it in 
a tolerable form must have been very difficult, but seems to have been well 
perfurmed in this instance. 

The very important title of ‘Banks and Banking,’’ embraces 196 of these 
pages. It could not have been dismissed in a brief title, even in a work of this 
kind, but it seems to have been subjected to as much compression as the sub- 
ject was capable of bearing. It is written by ALBERT S. BOLLEs, Esq., lec- 
turer on Banking in the University of Pennsylvania, and on Commercial Law 
and Banking in Haverford College; author of a work entitled “‘ Banks and 
their Depositors,”’ of another work entitled ‘‘ Bauk Officers,” of another work 
entitled ‘* Bank Collections,” and of another work entitled “ National Binking 
Act and its Judicial Meaning,” and still of another work entitled ‘* The Fiaancial 
History of the United States.”” One may well conclude that a lecturer and 
author whose lectures and writings have touched the subject of banking from 
sO many points of view must have been peculiarly well prepared for the work 
of preparing this title; and we are prepared to say that such an examination 
of it as we have been able to make, amply supports this conclusion. 

The title of “ Barratry,’”? a small and somewhat musty title in the criminal 
law, is well handled by Hon. RoBert F. WALKER, formerly Attorney-Geuerai of 
Missouri, and a member of the commission for revising the statute law of 
Missouri. 

The subject of “ Bastards ” forms a very important title in the criminal law, 
in the poor laws, in other police regulations of the States, in the law of inher- 
itance and succession, and in the law of domestic relations. It is well treated 
in this book by Frank E. JENNINGS, Esq. d 

From this we turn to shorter and more pleasing titles, one of them being 
‘Beer; ? and we regret to find that this title consists of definitiocs merely, 
and that for the larger questions growing outof the regulation, manufacture, 
sale and use of this most interesting and desirable commodity, we must look 
forward to the subject of ‘‘ Intoxicating Liquors ’’ and to the subject of “ In- 
ternal Revenue.’? Among the numerous deflaitions which one of the learned 
editors, whom we assume to be Mr. Nasu, has given of this delectable bev- 
erage, we miss the statement of Tacitus, who told us how the Germans, out of 
grain, corrupted (corrumpit) a liquor resembling the wine of the Romans. 


q 


156 37 AMERICAN LAW REVIEW. 


Especially do we miss those interesting discussions afforded by so many cases 
and by so many witnesses upon the question whether beer is really intoxicating. 

The interesting subject of ‘‘ Bigamy”’ is handled by Pau Pizry, Esq., and 
seems to have been well disposed of. 

‘* Bill- of-Lading”’ appears merely as the subject of two or three definitions, 
and the reader is referred to ‘“‘ Carriers ’’ and to ‘‘ Shipping.” 

The short title on “ Blasphemy” is the work of JaMes H. MALONE, Esq., 
and contains a good deal of illustrative and instructive matter. 

The brothers Joyce reappear as authors of the very extensive and impor- 
tant title of ‘‘ Bonds,’’? embracing 138 pages. We repeat that the presence of 
the names of these gentlemen at the head of an article is a guaranty of its 
goodness and thoroughness. 

The subject of ‘‘ Boundaries,’’ forming a very interesting sub-title in what 
is sometimes called ‘*Land Law,’’ but standing here ag an independent title, 
embracing 114 of these pages, is well treated by J. BRECKENRIDGE ROBERTSON, 
Esq. This title embraces the whole subject of ‘‘ gratifying,’’ to use a techni- 
cal legal expression, ‘‘ the clauses of a deed,’”’ by applying themto the land in 
which a great variety of interesting questions arise, and especially as to 
whether the definite lines defined in a deed will control, or whether objects 
on the ground referred to in the deed will govern other words of description. 

The article on ** Bounties,’’ by ROBERT GRATTAN, Esq., relates chiefly to the 
subject of bounties for enlistment in the army. This subject has ceased to 
have any practical importance, and the article is therefore shorter than it 
Otherwise might have been. It seems to have been well done. 

Turning from this, we have three breaches, ‘‘ Breach of Promise to Marry,’’ 
*¢ Breach of the Peace,” and “‘ Breachy Cattle.’’ ‘‘ Breach of Promise to Marry”? . 
is treated, and we are prepared to say, well treated, by GILBERT E. Rog, Esq. 

When we state that the title ‘“* Breach of the Peace,” is by Hon. WILLIAM A. 
JOHNSTON, & justice of the Supreme Court of Kansas, we necessarily imply 
that it is well done, though, as here presented, it seems to be too short to be 
regarded as a comprehensive article upon a subject which reaches away back 
into the very roots of the common law. This great title is embraced in but 
14 pages of the work before us. 

The other breach, that of “‘ Breachy Cattle,’’ merely refers us to the subject 
of ‘‘ Animals’ treated in a former volume. 

We next pass to the subject of ‘‘ Bribery; ’’ and here again appears J. BRECK- 
ENRIDGE ROBERTSON, Esq., who has treated this very important title of the 
criminal law with great brevity, the number of pages allotted to it being only 
11. Butif this brevity has resulted in any deficiency of treatment, it is made 
up by references to the title “ Bribery ” in the Century Digest. 

Frank E. JENNINGS, Esq., again appears as author of the title ‘“‘ Bridges.” 
A bridge is a part of the highway so distinct from the ordinary roadway that it 
deserves treatment in an article by itself asis here done. The most impor- 
tant portion of this title relates to liability for injuries caused by defective 
bridges. 

Most lawyers will feel that a subject so intimately connected with their work 
as that of a ‘‘ Brief’ ought to deserve more space in a work of this kind than 
can be accorded to it in a few definitions, and than is supplied by cross-refer- 
ences to the titles “ Appeal and Error” and “ Abstracts of Title.’? The brief 
is a distinctly different thing in American practice from what it is in English 
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practice. Itshould seem that, evenin a work of this kind, this distinction 

ought to have been pointed out, and that the elements of a good brief, in the 

prosecution or defense of a proceeding by appeal or by writ of error, ought to 

have been given. The books of reports abound in materials for criticism of 

bad briefs, of slipshod and imperfect briefs; and nothing more oaey touches 
a lawyer in his professional work than this su ject. 


We conclude by saying that we believe this to be the best volume of the five 
which have been issued in this series, and that ail of them are goed and exhibit 
high-grade professional work. 


Cou. A. K. MCCLURE’S RECOLLECTIONS OF HALF A CENTURY.— Published by The Salem 
Press Company of Salem, Mass. 


The writer of this most interesting book is the author of works entitled, 
‘Lincoln and Men of War Times,” ‘Our Presidents and How We Make 
Them,” “ Three Thousand Miles Tarough the Rocky Mountains,” ‘‘ The South,” 
the Pacific and Mexico.”’ His reminiscences begin with President 
MORE and end with President RoOsEVELT. His style of composition consists 
of sketches dealing with each subject or with eaci man separateiy, and thereby 
conveying a succession of separa‘e groups or images. Among these we note 
the following as examples: ‘* Matchless Progress of Half a Century; ’’ ** Abra- 
ham Lincoln and Jefferson Davis;”’ ‘Christiana and Harper’s Ferry,” The 
Firs: Battles of Our Civil War; ‘‘ The Bittle of Broderick, Baker and Mc- 
Kibbin to Hold the Pacific Regioa to the Unio1;” * * * “Why Seward 
Could not be President; ’’ ‘‘ Brown!ow and Vallandigiam;”’ ** Wilmot aud the 
Wilmot Proviso; ”’ “ Robert E. Lee, One of the Great Commanders of the Cen- 
tury;”’ “ Grant and McClellan, the Aggressive and the Defensive Gen:ral;’’ 
“ Sheridan and Jackson, the Great Lieutenants of the War;’’ ‘“‘ General Wm. 
T. Sherman, the Geniu: of the Union Army;” ‘‘ Alexander H. Stephens, one of 
the Ablest aud Most Unique of Southern Leaders; ”’ ‘‘ Samuel J. Randal! — His 
Stern Integrity in Public Life;’’ ‘‘ Kossuth, the Great Apostle of Liberty; ”’ 
‘Grant as Chieftain and President.’? These are merely some of the captions 
of chapters collected haphazard. The book is beautifully printed and is em- 
bellished with nine portraits and groups of portraits. One of these is that of 
the Presidents whom Col. McClure has known; another is a group of Confed- 
erate commanders; another a group of Union commanders; and the rear is 
brought up with a private check, illustrating the devices to which bankers and 
business men were put at one time to supply a substitute for money before we 
had a sufficient nationil currency. After reading several of these chapters we 
are prepared to say that the bookis well ani gracefully written. At times itis 
forcible and even eloquent, an? it is always fascinating. In short, it is one of 
those books which can hardly be laid down until it is finished. 


JUDSON ON TAXATION.— A Treatise on the Power of Taxation State and Federal in the 
United States, by FREDERICK N. JUDSON, of the St. Louis Bar. St. Louis: The F. H. 
Thomas Law Book Company. 1903. 


With the exception of the power of eminent domain, the power of taxation 
is the most extensive power possessed and exerted by the government; and in 
its practical exercise the power is far more extensive than that of eminent 
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domain. It was in view of the extensive nature of this power that Chief Jus- 
tice Marshal said that “ the power to tax is the power to destroy.’’ In a simpie 
despotic government the extent of the power and the mode of its exercise 
present no questions for discussion: the only question relates to the best 
method of raising revenue; and, as a French flaance minister said to a French 
king, that method is the best “‘ which yields the greatest amount of feathers 
with the least squawking.”” But in a limited constitutional government there 
is no such thing as an absolute power of taxation, although the power concerns 
the right of the government to exist; butthe power is hedged about by consti- 
tutional limitations designed to prevent the exercise of it for the purpose of 
Taising money for private purposes, and to establish, so far as practicable, 
equality in the exercise of it. Absolute equality of taxation is confessedly unat- 
tainable. On the other hand, where a system of valuation or of assessment is re- 
sorted to which, in its necessary operation, produces palpable inequality, it is the 
right and duty of the judicial courts to intervene on the ground that the tax- 
payer who suffers from the discrimination is thereby denied the equal protec- 
tion of the laws, within the meaning of the Fourteenth Amendment of the Con- 
stitution of the United States. In a dual system of government like ours, 
complications necessarily arise in the exercise of the taxing power which are 
sirangers to this system where all the powers of the government proceed from 
a single sovereign source. Many of these complications have been adjusted by 
the judiciary on lines of wisdom and good sense. The State cannot tax the 
agencies of the general government, and thereby hamper the operations of 
that government; the general government cannot tax the agencies of the 
State governments, and thereby hamper the operations of those governments. 
Neither the Federal government ou the one hand, nor the State governments 
ou the other, can b2 destroyed by the other; and we thus have an indestructible 
union of indestructible States. 

There is no such thing, under our American constitutions, as an unlimited 
power of taxation. Not only is the power hedged about by constitutional 
restrictiors, Federal and State, but within the last generation the doctrine has 
sp-:ung up—a doctrine which our ancestors would have thought anomalous, 
if not monstrous —that there are implied limitations upon the taxing power 
in every free government which the legislature cannot transcend. The impli- 
cation is raised by the judicial against the legislative branch of the govern- 
ment; the judge erects a barrier against the legislature where the constitution 
has erected none; and this is called an implied limitation, — that is to say a 
limitation implied from the very nature of free government. 

The provision of the Constitution of the United States that “no State shall 
pass any law impairing the obligation of contracts,’ was distorted by judicial 
construction to apply to those contracts made by the State itself in granting 
franchises to corporations; ani into this category fell by a plain malinterpreta- 
tion, the franchise or privilege conferred upon corporatioas of beiag exempted 
from taxation, either for a prescribed length of time, or for all time. One leg- 
islature could thus prevent a succeeding legislature from raising revenue for 
the support of government, and in effect decree that government in the 
future should not exist for want of the means of existence. Railroad com: 
panies exist which still enjoy a perpetual immunity from taxation under this 
monstrous perversion of constitutional interpretation. 

The want of power in the States to tax the ageacies of the geaeral govern- 
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ment is conspicuously illustrated in the case of the taxation of the 
shares of the existing national banks. The power of the State to tax such 
shares is wholly permissive, derived from an act of Congress. The general 
impression that the Federal courts construe doubtful questions most strongly 
in favor of Federal power is contradicted by a long line of decisions of 
The Supreme Court of the United States in construing this permissive statute. 
The court began wrong by adopting John Marshall’s senseless subtlety, 
about there being a difference between shares and capital, — holding in effect 
that the sum of a thing is not equal to all its parts. This foolish canon 
of interpretation led the court into aJl manner of trouble and confusion, with 
the result that the States were allowed, in taxing the national banks, to do 
about as they pleased, with here and there a sporadic exception, and that the 
national banks were often the subject of unfriendly discrimination in the way 
of State taxation without redress at the hands of the Federal judiciary. 
Under the operation of weak and untenable decisions, a species of-State banks 
called trust companies have sprang up like mushrooms in the night, have 
drawn to themselves vastly more capital than that yielded by the regular banks, 
State and National, and have, in some States, escaped taxation entirely upon 
this enormous capital, while the regular State and National banks have borne a 
heavy burden of taxation. Against this state of things the Federal judiciary 
has utterly refused relief. 

These things are mentioned to show some questions which arise in the 
exercise of the power of taxation and which have been so ably handled in this 
book. The author of it has dealt with these questions in a practical way, in 
the practice of his profession, for many years. They have thus come home to 
him with a realism and a vital force. He brings to the discussion of them a 
mature mind and judgment. In eighteen chapters he deals with the power of 
taxation excluding, — wisely, we think, — those questions which arise out of 
the modes of exercising the power. These chapters relate to: 1. Limitations 
upon State Taxation Growing out of the Relation of the State and Federal 
Government; 2. Contracts of Exemption from Taxation; 3,4, 5, 6. Regulation of 
Commerce; 7. Taxation of Interstate Commerce; 8. Valuation of Interstate 
Properties for Taxation; 9. Taxation of National Banks; 10. The Fourteenth 
Amendment; 11. Due Process of Law in Tax Procedure; 12. Due Process of 
Law and the Public Purpose of Taxation; 13. Due Process of Law in Special 
Assessment for Local Improvement; 14. Due Process of Law and the Jurisdic- 
tion of the States; 15. Equal Protection of the Laws; 16. Equal Protection of 
the Laws in the Valuation of Property; 17. Taxing Power of Congress; 
18.3The Enforcement of Federal Limitations upon the Taxing Power. The last 
chapter, as will be readily perceived, relates to questions of procedure in the 
Federal courts with respect to taxation. 

Mr. Judson roundly states the scope of the work in his preface, as follows: 
‘‘Tt is the aim of this work to show the limitations of the taxing power of the 
State and of the Federal government so far as these limitations have been 
declared and expounded by the Supreme Court of the United States. Deci- 
sious of the State courts and inferior Federal courts have been cited as 
applying or illustrating the limitations thus declared. These limitations fix 
what the State can tax. Whatit has taxed must be learned from its own 
statutes and the decisions of its owncourts. Whatit ought to tax isa question 
for economists and reformers.”’ 
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THE CANADIAN SUPREME COURT LIBRARY CATALOGUE. — Catalogue of the Library of 
the Supreme and Exchequer Courts of Canada. Catalogue de la Bibliothtque de la 
Cour Supréme et dela Court de L’ Exchiquier du Canada. 1897. Ottawa: Printed by 
S. E. Dawson, printer to the Queen’s Most Excellent Majesty. 1897. 


In transmitting this catalogue the learned librarian, Harris H. Buia, Esq., 
K. C., states that he is also preparing a supplement, which will appear early 
in the present year. He calls attention to the fact that about one-third of 
the Supreme Court library of Canada consists of reports of the United States, 
Federal, State or District, and that when other American works in that library 
are added, probably one-half of the library is made up from publications in our 
country. From an examination of this catalogue we can readily concur in this 
estimate. He also states that the Canadian Supreme Court library subscribes 
for the AMERICAN Law REVIEW and other American legal periodicals, all of 
which are found to be of interest and value to the patrons of the library. 
But he states that it has always seemed to him that the courts and judges of 
Canada and their proceedings, do not receive that amount of attention and 
consideration at the hands of the American law periodicals that they are fairly 
entitled to receive; and he applies this statement to all Canadian courts, both 
Dominion and Provincial, but particularly to those which concern the entire 
Dominion. We believe that the American law publications are subjeci to this 
impeachment; we do not claim exemption from it in behalf the AMERICAN Law 
REVIEW; and we are sorry for it. Certainly on questions of the common law, 
the judgments of the Canadian courts are entitled to a very high rank, as 
high, we venture to say, as are those of the courts of England; and on questions 
which take root in the civil law the judgments of the courts of the Province 
of Quebec seem entitled to rank equally high. We will endeavor in the future 


in our “Notes of Recent Decisions” to give more attention to the decisions 
of the Canadiaa courts. 


In a mere law catalogue there is not much which can tempt a reviewer. It 
seems sufficient to say that this catalogue is well and aptly constructed. We 
note that a large portion of this library consists of French works, or works 
published in the French language. 


ANNUAL ANNO? ATIONS 1 to 4 Cyc. — Cyclopedia of Law and Procedure Edited by WILLIAM 
MACK and HowARD P. NASH. Annual Annotations (1-4 Cyc.). New York: The Amer- 
ican Law Book Company. London: Butterworth & Co.,12 Bell Yard. 1902. 


When the publishers of the Cyclopedia of Law and Procedure announced 
that they would avoid new editions by a system of annual annotations, their 
patrons were curious to know what the system would be. The first.volume of 
Annotations, covering the four first volumes of the original work, has now 
been issued. It is a clean, well printed book of 161 pages, of same siz: of 
the pages of the original work. These annotations take up the titles embraced 
in the first four volumes of the original work, and either adi new citations of 
cases or new paragraphs stating the doctrine of new decisions, prefixed by 
figures which indicate the places which they would occupy in the original work. 
Nothing could be simpler or apter. The scheme itself and the manner in 
which it is carried out seem to be admirably adapted to assist the busy 
practitioner in keeping abreast of the latest decisions. 
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